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Condensed Statement of Condition, asian 30, 1949 
RESOURCES 


$ 581,726,047.22 
1,102,405,250.90 
956,427,339.70 


Cash on Hand, in Federal Reserve Bank, and Due from Banks and Bankers 
U. S. Government Obligations 

Loans and Bills Purchased 

Public Securities . 

Stock of Federal Reserve Sak . 

Other Securities and Obligations 

Credits Granted on Acceptances ; 
Accrued Interest and Accounts Receivable 
Real Estate Bonds and Mortgages 


$ 68,482,159.51 
9,000,000.00 
7,214,957.10 
8,428,729.88 
8,161,870.59 
2,936,827.13 


104,224,544.21 
5,043,.563.00 
36,012.78 


. $2,749,862,757.81 


Bank Premises 


Other Real Estate : 
Total Resources 
LIABILITIES 


$ 100,000,000.00 
200,000,000.00 
71,661,565.29 


Capital 
Surplus Fund 
Undivided Profits 
Total Capital Sealy: ce & © ep 2 eee 
Deposits . $2,280,719,746.78 
Treasurer's Checks Outstanding . 34,532,851.79 
Total Deposits — 
Acceptances . . ae a ae A 


Less: Own Acceptances ‘Held for Investment . 


a 0 « « » «© SIS ZZ SSS 
13,248,391.01 
4,440,167.96 
$  8,808,223.05 

3,000,000.00 
389,188.09 
50,751,182.81 


Dividend Payable October 1, 1949 

Items in Transit with Foreign Branches 

Accounts Payable, Reserve for Expenses, Taxes, ‘etc. 
62,948,593.95 


Total Liabilities . $2,749,862,757.81 


Securities carried at $164,378,843.32 in the above Statement are pledged to qualify for 
fiduciary powers, to secure public moneys as required by law, and for other purposes. 
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DIRECTORS 
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The facilities of Girard Trust Company are patterned to fit 
the trust and banking needs of the Philadelphia Area. This 
means that there are definite advantages to you in turning 
to Girard for help and representation in matters of trusts 
and estates within the Philadelphia banking area. We offer 
complete banking and trust services that reflect more than 
a century of experience. 


Girard Trust Company 


BROAD AND CHESTNUT STREETS, PHILADELPHIA 


Member Federal Deposit Insurance Corporation 
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Mutual and Common Funds 


In his letter in your September is- 
sue, Mr. Morgan, president of the 
Wellington Fund, says that, since the 
average investment in Mutual Funds is 
very much less than in Common Trust 
Funds, the Mutual Funds are the only 
financial institutions that are equipped 
and willing to take care of the small 
investor. Common Trust Funds do not 
pretend, in fact are forbidden, to take 
care of any public investor, small or 
large. The Federal Reserve Regulations 
say, “— the operation of such Common 
Trust Funds as investment trusts for 
other than strictly fiduciary purposes is 
hereby prohibited.” 


Common Trust Funds do not and may 
not compete with Investment Trusts. To 
some extent, therefore, it seems to me 
that the Editor’s Note at the head of 
Mr. Cates’ article in the August issue is 
likewise unfortunate; and Mr. Cates 
should not have said that the investor 
can obtain comparable protection, mar- 
ketability, diversification, etc., only 
through Mutual Funds and Common 
Trust Funds. His answer is that the in- 
vestor, as such, cannot obtain any parti- 
cipation in a Common Trust Fund. 


The Mutual Fund is a medium of in- 
vestment for the public investor. The 
Common Trust Fund is a method of in- 
vestment for the trust funds of a trust 
institution. 

Rodman Ward, 
Vice President & Trust Officer 
Equitable Trust Co. 


Wilmington, Del. 


The reference to the Common Trust 
Fund in the editor’s note to Mr. Cates’ 
article remarked their use for strictly 
bona-fide objectives.—Ed. Note. 


No Answer to Mystery 


Looking at August’s list of contents, I 
thought “Are Mutual Funds Expensive” 
was about to answer the thing that mysti- 
fies me, but found it was by another in- 
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vestment trust man and about selling 
charges. The latter seem high enough, 
but it is their operating expense or man- 
agement cost that, when compared with 
ordinary trust department charges, 
leaves me groggy, green-eyed and drool- 
ing. 

The ordinary trust business is under- 
fed and crazy for continuing so. Never- 
theless, I cannot believe we are as wrong 
as their expenses indicate. Please do not 
cite their 700,000 stockholders as proof 
that they must be right. The U. S. has 
almost that many people sitting on flag 
poles, marathon dancing, and taking 
atomic patent medicines for cancer, etc., 
etc. . . A. B. Stevenson’s articles state 
the management cost but do not explain 
it. 


I would like to see an article on that 
subject by some person who knows both 
the trust business and the investment 
trust business, but who is not employed 
or expecting to be employed in either. 


Operating expense (of most mutual 
funds) has run above 10% of ordinary 
income. That probably is about twice the 
average of fees and incidental expenses 
borne by ordinary trusts handled by trust 
companies. However, comparing relative 
simplicity of operating a 100 million dol- 
lar closed-end investment trust with the 
myriad complications of individual trusts 
in a trust department with assets of 100 
million makes it seem, from my view- 
point, that an investment trust stock- 
holder is paying about $4 to the trust 
company’s customer’s $1. 

Frank D. Bozarth, 
Vice President & Trust Officer 
Durham Bank & Trust Co. 
Durham, N. C. 


Received Requests 


You may be interested to know of the 
requests I received for copies of the paper 
on Organization and Operation of our 
Tax Division referred to in your Febru- 
ary issue. There were five requests from 
Pennsylvania, four from New York, 
three from: Connecticut and Illinois, two 
from California, Massachusetts, Mis- 
souri, and Minnesota, and one from 
Ohio, Texas, Georgia, Rhode Island, Dela- 
ware, Wisconsin, Maine, Maryland, 
North Carolina and Arizona, making a 
total of thirty-three. 

John E. Williams 
Trust Tax Officer, 
Provident Trust Co. 
Philadelphia 


Beery Kept Cold Cash 


The late movie star Wallace Beery 
left about $750,000 of his $2,000,000 es- 
tate in cash, according to the inheritance 
tax inventory recently filed. Government 
bonds with over $600,000 added further to 
the estate’s liquid assets. 
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United States Crust Company 
of New York 


Statement of Condition, September 30, 1949 


ASSETS 


Cash and Due from Banks ....... . . . $ 18,209,870.93 
OE Se ee ee ee ee ee 49,043,773.36 
United States Government Obligations . .... . 58,507,332.27 
State and Municipal Obligations . . . .... . 10,969,877.30 
Se i as bh eg oe eS ae 2,333,018.75 
Stock of the Federal Reserve Bank . ..... . 840,000.00 
ee. «6 ss 8 #) a SR ee 4,531,884.98 
Accrued Interest Receivable. . . . ...... 569,956.80 
Ce ee ee ee 1,400,000.00 

Total. . 2... 1... «  $146,405,714.39 





LIABILITIES 


Capital Stock . . . .. ~~. ~ $ 4,000,000.00 

| eee eee 24,000,000.00 

Undivided Profits . ...... 1,887,321.50 

Total Capital Funds . . . ..... . . « « $ 29,887,321.50 

ee. ¢ ¢ es & 6 eee * ew @ 2 eS Bee 

Ee eee” a ee eee ee ee 1,923,526.96 

Reserved for Taxes, Interest and Expenses. . . . . 973,329.10 

Pe ae ee ee ee ee ee 32,579.70 

Dividend Payable October 3,1949 . . . . . . . 350,000.00 

ee ae eee ee ee ae a a 2,880.60 
SO ec as ww ew we ee es See 


United States Government Securities are shown at cost amortized to earliest 
eall date, all other securities at market value or amortized cost whichever 
is lower. Securities carried at $3,948,712.10 have been pledged to secure 
public deposits and for other purposes as required or permitted by law. 
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EDITORIAL... 





Stable Income for Beneficiary 


EEWAY in the application of principal to the income 
ee of trust beneficiaries has become a “must” as 
common stocks have come to represent so important a part 
of both original and trustee-invested accounts. Power to 
use some of the trust principal to make up adequate in- 
come is a necessity in smaller accounts and may become 
so at any time in even the largest. 


There are several reasons for this. Changes in the cost 
of living have been recognized as vitally affecting the bene- 
ficiary’s standard of living. The increasing impact of taxes 
on income as well as on transfer of estate or trust property 
also has seriously reduced the principal base on which 
income can be earned. And the lower yields on fixed-income 
securities further aggravate the life tenant’s position. 


Not so generally recognized is the effect of income varia- 
tions from quarter to quarter, or year to year, as equities 
have become a more universal component of trust portfolios. 
A study of dividend paying variations, even in the regular 
paying companies (reported in August 31st Financial 
World) shows how great a factor this may be, with approx- 
imately 20% of these continuous dividend payers having 
had reductions of 50% or more in dividend rate during at 
least one of the past thirteen years analyzed. 


Two conclusions to be drawn from this study are that 
diversity and selectivity are basic ingredients of a conserva- 
tive program, and that power to invade principal to make 
up temporary or long-term deficiencies of income is essential 
if the beneficiaries are to have a fair stability of income in 
most trusts. This dividend variation has been further ac- 
centuated by the differences in needs for corporate retention 
of profits. Many corporations have followed a dividend 
policy that is far from stable or have regularly devoted 
the larger part of their profits to building surplus and 
reserves or plant expansion. The resultant increase in net 
asset value per share is little consolation to the beneficiary 
dependent on trust income for his or her living. Of the 
preferred and common stock issues listed on the New York 
Stock Exchange, only have a record of consistent dividend 
payments for each of the past 25 years or more, and most 
of these show such wide fluctuations from year to year that 
the wise trustor and trust draftsman will give major con- 
sideration to providing discretionary powers for use of 
principal by the trustee. 


A AA 


Pensions — or Politics ? 


HE Presidential “fact-finding board” for the steel indus- 

try has officially recognized the Siamese-twin nature 
of wage increases and price increases. But in recommending 
the addition of a 10c an hour charge on employers for the 
creation of a pension fund to provide $100 a month retire- 
ment pay, the board has set up a formula that promises more 
confusion, administrative expense, discrimination and de- 
lusion than real security. 
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Fearing the inflation-spiral consequences of a fourth round 
of industrial pay raises, yet wishing to placate union leaders 
and voter-members, the Board’s proposal bids fair to ac- 
complish neither objective. The cost to unionized industry 
is the same as a 10c an hour wage raise, while the deferred 
nature of the benefit, as a pension, provides little current 
satisfaction to most employees. It is simply an added and 
fixed wage cost under a semantic name, delayed in its en- 
joyment, but a pattern which is likely to spread throughout 
unionized companies, regardless of their ability to meet it, 
or its actuarial soundness. 


With the cost to be borne solely by the employer, and 
based only on the number of man-hours, this formula comes 
into direct conflict with the basic measure for wage costs, 
namely, productivity. When the two are separated, the result 
is either price increase or ultimate bankruptcy for the com- 
pany and resultant loss of jobs — and benefits — for the 
employee. 


While the cost per employee, “limited to a maximum of 
about $120 per employee a year,” sounds small, analysis 
of an employer’s expense shows the real impact. United 
States Steel Corp., as the leading employer in the industry, 
reports that the funding of past service benefits for an 
actuarially sound plan (to provide $100 a month, with 
Social Security, after age 65) would cost this one company 
$3 billion over the next thirty-five years, with a subsequent 
charge of over $50 million a year. 


What the Board pleases to call a “trend” to non-con- 
tributory pension plans is based or the fact that the majority 
of the 4,000,000 workers covered under about 12,000 com- 
pany plans are not contributors, But there are over 60 mil- 
lion people in the nation’s working force; and many of these 
non-contributory plans were adopted under stress, or are 
of the profit-sharing type to which worker productivity is an 
important contributor. 


Whether it is called a wage cost or a pension fund charge, 
the fixed charges which a company must meet by contract 
constitute a prior lien on the earnings available for reserves, 
expansion, research or investor reward. And just as the 
difference of a penny an item can mean the difference be- 
tween profit and loss, so may 10c an hour extra labor cost 
mean the difference between fair dividends or none (or 
fair wages or none) — especially in marginal companies. 


There are, and long have been, thousands of informal and 
unwritten “programs” under which companies provide sup- 
port for retired employees. And private or community funds 
by the millions have been available for those who could 
not, or would not, provide their own savings against the days 
of retirement. To some extent, compulsory old-age reserves 
will be an offset. But this new patch on the crazy-quilt of 
Security by subsidy of pressure groups will prove a poor, 
and costly, substitute for personal incentive and saving. 
It is one more example of the forfeiture of individual free- 
dom for the economically unsound promises of the Welfare 
State. 
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P. roceedings of 


PROBATE ano TRUST LAW DIVISIONS 


American Bar Association; St. Louis, September 5-6, 1949 


HAT is believed to be a record 

high attendance marked the meet- 
ing of the Section of Real Property, 
Probate and Trust Law, held during the 
American Bar Association’s 72nd an- 
nual convention in St. Louis the week 
of September 5th. The papers and re- 
ports were received with unusual enthu- 
siasm. 

One of the highlights of the meeting 
was the panel discussion, at the closing 
session, on the preparation of a will 
under the Revenue Act of 1948. 

The opening session of the Section 
on Monday afternoon was devoted to 
the program of the Real Property Di- 
vision, which is beyond the scope of this 
publication and hence not reported here. 

On Tuesday morning, the presenta- 
tion of five-minute summaries of com- 
mittee reports was featured by Joseph 
Trachtman’s remarks on the English 
Statutory Will Forms. 

At this session, Harold L. Reeve of 
Chicago, reporting for the Committee 
on Uniform Ancillary Administration 
of Estates Act, stated that, after inten- 
sive consideration of the Act proposed 
by the Uniform Law Commissioners, 
the Committee had not agreed on the 
wisdom of the policy of the Act, a minor- 
ity feeling that it ran counter to the 
settled law of a number of jurisdictions 
and therefore would have little likeli- 
hood of passage in those states. How- 
ever, the Committee was unanimous in 
its opinion that the Act was well drafted 
and suited to its intended purpose, and 
recommended its promulgation. 


WALTER L. NOSSAMAN 


EARL S. MACNEILL 


The Model Probate Code Committee 
report, read in the absence of chairman 
Lewis M. Simes of Ann Arbor, revealed 
that during the year the Committee had 
called the code which it prepared sev- 
eral years ago to the attention of some 
fifty bar associations throughout the 
country and that a number of them 
advised they were considering the mat- 
ter, while several asked for further in- 
formation on specific inquiries. 

Legislation exempting employees 
trusts from the rules against perpetui- 
ties and accumulations was recommend- 
ed by the Committee on Pension and 
Profit Sharing Trusts, of which Freder- 
ick E. Donaldson of New York is chair- 
man. It was suggested that the Com- 
mittee might seek the cooperation of the 
National Conference of Commissioners 
on Uniform State Laws in preparing a 
model statute for the 33 states, as well 
as the District of Columbia and Hawaii, 
which do not have the exemption which 
exists in one form or another in Ala- 
bama, California, Connecticut, Dela- 
ware, Illinois, Indiana (enacted in 
1949), Massachusetts, Michigan, Min- 
nesota, Missouri, New York, North 
Carolina, Pennsylvania, Rhode Island 
and Wisconsin. 

[The summaries of the three forego- 
ing reports represent the gist thereof 
and no further publication is made here- 
in. | 

State statutes requiring apportion- 
ment of death taxes provide for a fair 
and impartial distribution of the tax 
burden, according to Daniel J. Reidy 


EUGENE S. LINDEMANN 


of New York, who presented a paper 
on apportionment problems at the 
Tuesday afternoon meeting. Mr. Reidy 
viewed these questions under the heads: 
constitutionality of the statutes, juris. 
dictional difficulties, application of law 
—to whom, how and when. Drafting 
considerations, especially in the light 
of the marital deduction, were pointed 
out. 


In an address of timely interest, Ber. 
rien C. Eaton, Jr., of Detroit, discussed 
the function and use of charitable cor- 
porations and trusts in business. Re. 
viewing recent developments in_ this 
field, Mr. Eaton cited a number of 
suggestions which have been made for 
correcting and controlling foundations 
as tax evasion devices. Expressing 
agreement with the one calling for pub- 
lication by each foundation of full re- 
ports on its activities, Mr. Eaton con. 
cluded that, subject to public scrutiny, 
foundations should remain legitimate 
objects of charitable giving. 


At the annual dinner of the Section 
on Tuesday evening, Harry M. Bart, 
president of the Trust Division, Ameri- 
can Bankers Association, outlined the 
respective roles of the lawyer and the 
trustman in the conservation of wealth. 
Mr. Bardt, who is vice president and 
senior trust officer of Bank of America 
N.T.&S.A., San Francisco, expressed 
the view that the two groups are thus 
performing a function vital to the pre- 
servation of the right of private prop- 
erty and its corollary, personal liberty. 


HENRY B. PFLAGER 


TRUSTS AND EsTATES 
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Also speaking at the dinner, Roland 
C. Behrens, vice president in charge of 
investments at St. Louis Union Trust 
Co., gave a detailed and documented 
analysis of the interrelationship of capi- 
tal, profit and wages. Referring on sev- 
eral occasions to the failure of the so- 
cialist experiment in England, Mr. Behr- 
ens warned against a complacent atti- 
tude toward the growth of the “wel- 
fare state” in this country. 


Pointing to the decline in business 
capital during the past two decades, Mr. 
Behrens observed that expansion de- 
pends on a fair and attractive profit 
prospect. Unless the investor can be 
offered a rate of return commensurate 
with the risk, the capital market will 
continue to dry up, with consequent 
harmful effects on wages and employ- 
ment, Mr. Behrens concluded. 

All officers of the section were re- 
elected, with an additional assistant sec- 
retary named. They are: 

Chairman: Walter L. Nossaman, Los 
Angeles. 


Vice Chairman: Eugene S. Linde- 
mann, Cleveland. 

Secretary: Emerson R. Lewis, Chi- 
cago. 

Assistant Secretaries: P. Philip Laco- 
vara, New York; Ralph H. Spotts, Los 
Angeles, (new). 

Vice-Chairmen & Divisional Direct- 
ors: Real Property: Abner H. Ferguson, 
Washington; Probate: Henry B. Pflager, 
St. Louis; Trust: Earl S. MacNeill, New 
York. 


Delegate to House of Delegates: Wil- 
liam H. Dillon, Chicago. , 


Council Members, (new): Lewis M. 
Simes, Ann Arbor; James R. Newkirk, 
Fort Wayne. 

[Proceedings begin at page 606] 
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Bar Ass’n Retirement Plan 


A retirement plan, effective as of May 
1, for permanent employees with more 
than a year of service with the Associa- 
tion of the Bar of the City of New York, 
has been adopted according to Judge 
Robert P. Patterson, president of the 
Association. The contributory plan was 
formulated in co-operation with Chase 
National Bank, named trustee. 

The normal retirement age under the 
plan is 65. The formula for a normal re- 
tirement allowance includes 114% of 
Compensation during each year of serv- 
ice after May 1, 1949, plus benefits for 
each year of previous service of 34 of 
1% of compensation. 
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NEWS PARAGRAPHS... 


New Trust Cost Handbook 


To meet the most immediately press- 
ing job before trust institutions today— 
the determination of true costs — the 
Trust Division of the American Bankers 
Association has published a new hand- 
book entitled “Recommended Cost Ac- 
counting Procedure for Trust Depart- 
ments.” In announcing it, division presi- 
dent H. M. Bardt, who is vice president 
and senior trust officer, Bank of America 


N.T. & S.A., San Francisco, said: 


“The new book, which is a revision 
and amplification of the Division’s first 
publication on trust accounting, of 
which there were four editions from 
1932 to 1944, presents some new yard- 
sticks for determining costs accurately, 
regardless of the size of the trust depart- 
ment, for the department as a whole 
and also each division. 


The book is divided into four chap- 
ters, the first of which covers a recom- 
mended cost accounting procedure for 
a small trust department, including a 
method for determining the cost of per- 
sonal trust accounts. Chapter II takes 
up recommended cost accounting pro- 
cedure for a trust department irrespec- 
tive of size. Chapter III discusses rec- 
ommended cost accounting procedure 
for determining the cost of a personal 
trust account in a medium sized trust 
company. Chapter IV is devoted to 
bases and sources of trust compensation. 


The -book was prepared under the 
supervision of the Committee on Costs 
and Charges, whose chairman is Robert 
A. Wilson, vice president, The Pennsy!- 
vania Company for Banking and Trusts, 


Philadelphia. 
A A A 


Liquid Assets in Trusts 


Approximately 12% of all liquid 
assets owned by individuals at the end 
of 1948 were held in trust funds ad- 
ministered for them by corporate trus- 
tees, according to estimates released by 
the Federal Reserve Board. Of total 
personal holdings of $174.8 billion, 
trust funds represented $22.9. billion. 


Liquid assets included in the trusts 
were demand deposits ($1.6), time de- 
posits ($.5), savings and loan shares 
($.2) and U. S. Government securities 
($20.6). The latter type of asset repre- 
sented about 35% of the holdings. 


FPRA Program Highlights 


The 34th annual convention of the 
Financial Public Relations Association 
will be held at the Edgewater Beach 
Hotel in Chicago on October 19 through 
22. A daily feature of the program is 
an hour School of Human Relations 
conducted by Dr. A. C. Van Dusen, 
professor of psychology at Northwestern 
University. 

At the first general session, presided 
over by president Allen Crawford, who 
is vice president of Bankers-Equitable 
Trust Co. in Detroit, there will be a talk 
on “Management’s Responsibilities” by 
Raymond N. Ball, president of Lincoln 
Rochester (N.Y.) Trust Co. The bulk of 
the remaining program is devoted to 
the departmentals of the association 
and to clinics on the various phases of 
public relations: newspaper advertising, 
employee relations, etc. 


The Trust Development Departmental, 
which is headed by Floyd L. Dwight, 
vice president of First National Bank 
of Minneapolis, has an outstanding ar- 
ray of speakers, secured under the di- 
rection of program chairman Craig R. 
Smith, asst. vice president of Central 
Hanover Bank & Trust Co., New York. 
On Wednesday afternoon, A. M. Mc- 
Nickle, vice president of Fidelity Trust 
Co., Pittsburgh, will discourse on “Sell- 
ing Trust Business.” On the following 
afternoon, the subject of “Working with 
Lawyers” will be handled for their re- 
spective groups by Stephen A. Mitchell, 
Chicago attorney, and Thomas H. Bea- 
com, vice president of The First Na- 
tional Bank of the same city. 


“Pension and Profit-Sharing Plans” 
are the theme of the Thursday evening 
program, with Arthur S. Hansen, Chi- 
cago pension consultant, reviewing re- 
cent developments, and Vance L. Des- 
mond, asst. vice president of Detroit 
Trust Co., describing the place of the 
corporate trustee. 


The final session on Friday will be 
devoted to “Developing New Business 
through your Own Organization,” with 
the “inside” angle handled by John 
W. Clegg, Jr., trust officer of The Penn- 
sylvania Co., Philadelphia, and the “out- 
side” by Burns W. Swenson, vice presi- 
dent of Northwestern National Bank, 
Minneapolis. 


(More news on page 667) 
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The Protection and Management of 


Non-Securities Assets 


Farms: First of a Series 


Burlingame, Field, Pierce & Browne, Inc., New York 


OST city people realize that they 

cannot build a barn, raise a calf 
or harvest a crop. But it is an amazing 
fact that practically everyone believes he 
can run a farm — possibly not at a 
profit but at least on a self-sustaining 
basis. Many are the people who look 
forward to buying or inheriting a farm 
with the thought that it will be a hedge 
against depression — a snug harbor. 
And it may be so. Wisely administered 
there are few greater sources of satis- 
faction than a farm. But successful farm- 
ing, like the successful conduct of any 
other business enterprise, requires the 
application of specialized techniques and 
constant supervision by a competent per- 
son. 


Not long ago the widow of a wealthy 
man who had made a pleasant hobby of 
his farm, was faced with the problem 
of making ends meet or disposing of the 
farm. Prior to her husband’s death little 
or no effort had been made to make the 
property self-supporting. When the 
widow consulted us the farm livestock 
consisted of some 5 or 6 cows, a few 
chickens and a sow. Two men were em- 
ployed regularly and a third in sum- 
mer. Surplus milk and hay had been 
given away to neighbors. The question, 
of course, was the usual one: were all 
circumstances such that the property 
could be made self-supporting? If it 
could not be made so, then what were 
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Farm Management Consultants 


the best conditions under which it could 
be sold? Obviously a general survey was 
required to get the facts that would per- 
mit careful analysis of all the various 
factors, since no two farms are identical- 
ly alike. By the comparatively simple 
operation of putting more stanchions in 
the barn we were able to accommodate 
20 cows; and by setting up a practical 
crop program it was possible for the 
labor force to take care of not alone 
the additional cows but also more poul- 
try and hogs. By providing for the sale 
of the farm products, we put the farm 
on a sound basis. During the years of 
our management the property proved to 
be a satisfaction to the owner instead of 
a severe financial drain. 


Surveying the Farm 


The owner or administrator of farm 
property, unless he is a practicing and 
practical working farmer is often un- 
aware of its value or potentials. Consul- 
tation with kindly neighbors may help, 
but the only way that all facts can be 
obtained is through a survey by experts 


in the field. 


In general, a proper survey involves 
one or more visits to the property by 
one or more members of the staff of 
the farm management consultant. They 
gather information of this kind: 


1. Soil samples — to determine fer- 
tility, basis for correct application 


of fertilizer, and development of 
the crop rotation plan. 


. Detailed listing and inspection of 


all livestock. (If a dairy herd: pro- 
duction and breeding records of 
all cows and heifers. Poor pro- 
ducers and non-breeders will be 
culled out since it is only an ex 
pense to keep “boarders” that do 
not pay their way.) 


. Inventory and inspection of all 


farm machinery to determine its 
condition and whether or not more 
machinery will have to be pur: 
chased to round out the farm pro- 
gram — 


. A check of all buildings to deter- 


mine the best use to which they can 
be put, and what may have to be 
done to make them most efl- 
cient — 


. Consultations with the key farm 


men to determine their fitness and 
capabilities for sound operation of 
the property. — 


. Study and analysis of the poten- 


tialities for marketing of farm pro- 
duce such as: 


Dairy products — milk, butter, 
cream 


Poultry products — eggs, hens, 
broilers, turkeys, etc. 


Orchard products — fruit 
Hogs, sheep, cattle, hay, grains 
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7. Determine whether farm products 
should be sold at retail or whole- 
sale. 


Analysis Necessary 


That type of survey is equally suited 
to a property of 200 acres and one of 
20,000 acres. When the survey has been 
made and analyses completed a budget of 
operating and capital expense becomes 
an integral part of the report and plan 
of operation. Inadequate records are 
obstacles to reducing losses and creating 
profits. The farm must have the same 
intelligent accounting control that is re- 
quired in any other business. 


The importance of the accounting sys- 
tem is at once obvious. If analysis indi- 
cates that the farm plan could take either 
of several directions, the capital outlay 
as well as income must be calculated in 
advance. To turn a farm into a poultry 
operation with 1,000 laying hens re- 
quires much less capital than would be 
needed in setting up a milking herd of 
forty cows. More elaborate buildings and 
equipment are needed for the dairy than 


for poultry. However, the milk check is 


much greater than the income from eggs. 
It must be determined whether invest- 
ment in cows, equipment and buildings 
is warranted. 


There are sometimes circumstances in 
which the final answer appears at first 
only as an experiment to be tried out. 
There was the case of a large dairy farm 
that was producing well and promised 
to continue to do so. The problem was 
less one of immediate income than it 
was of increasing income and making 
the operation stable. Out of it grew what 
was perhaps the first “Dairy Cottage” 
in the country. An attractive building 
was put up beside the road, and there 
were sold the farm produce at very high 
retail prices. Ice cream was made up in 
large quantities and held in refrigerators, 
and milk that had sold for 10 cents a 
quart as milk, was sold for 25 cents a 
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In thousands of estates and trusts ad- 
ministered by fiduciaries, as well as in 
the loan or mortgage portfolios of banks, 
various forms of non-securities assets ap- 
pear for appraisal and administration. The 
best utilization of such assets contributes 
not alone to the welfare of beneficiaries, 
owners and banks, but also to the pro- 
gress of the communities involved. The 
administrator of such assets frequently 
must choose from among several courses: 
sell, as is; improve for enhanced value 
and then sell; hold and assure sound 
operation. How to assure that decisions 
reached are the best is not always easy. 
In this article Mr. Pierce describes some 
of the alternatives, opportunities and dan- 
gers experienced in analysis and oper- 
ation of farm lands. Subsequent articles 
will cover other types of non-securities 
assets. In November the subject of forest 
lands will be treated.—Editor’s Note. 





quart as ice cream — a clear increase of 
150%. The detailed departmental system 
of accounts set up kept the manager 
fully informed and in a position to con- 
duct a new type business on the farm — 
retailing direct to the consumer. This 
developed into a very successful business 
with a large retail operation as well as 
the sale of milk to a hotel and on routes, 
and the sale of surplus purebred dairy 
cattle. 


Making It Profitable 


Sometimes a farm appears to run 
along on an even keel, possibly showing 
a slight loss, but the property is well 
kept up in anticipation of an eventual 
profitable sale. During this period there 
may be times when the operating results 
become unsatisfactory, and it is then im- 
portant to make sure that the accounting 
system in use has not concealed the 
facts. Such a case was that of the Man- 
ordale farm. 

There were 100 acres of tillable land 
and 30 acres of pasture in Manordale 
farm. Livestock and poultry were 40 
milk cows, 10 head of young stock, one 


bull, 1,200 laying hens. Though the 


All buildings should be checked to see that they are being efficiently used 








owner had no definite data to warrant 
his conclusions, he believed that he was 
making money in his dairy operation 
and losing all his profits in the poultry 
operation. He based his belief on the 
fact that he was selling his milk in bulk 
at an excellent price. His conclusion was 
a guess, for his statement gave him no 
accurate departmental costs of labor and 
feed — his two major items of expense. 


The owner of this farm did not take 
crops into account at all, nor did he 
consider depreciation, taxes, insurance 
and stock replacement as operating ex- 
penses. The owner’s operating statement 
showed no cross entries, or distribution 
of farm produce, which affect the rela- 
tive showing of each department. When 
he called in a firm that specializes in 
farm and estate management, some in- 
teresting facts were brought to light. The 
actual conditions were that the dairy 
department was operating at a loss of 
$3150 a year. Comparing his dairy de- 
partment figures with par for that area, 
his herd should have produced 20% 
more milk, while consuming 15% less 
grain, under the care of 15% less labor, 
and the hay that he was buying should 
have been produced on the farm. The 
subnormal milk production was traced 
to breeding trouble. 


By correcting the faults disclosed, the 
following figures show how a loss of 
$3150 a year can be turned into a profit: 


Increased milk production 


and sales realize ____.._____.. $2400 
Decreased feed cost _........... 500 
Unnecessary cash hay pur- 

chase __- bapsiecaans 525 
Decreased labor cost _. 550 

Total saving ___________.__.____.. $3975 


On the poultry side, analysis revealed 
that the owner realized a net profit of 
$320 annually, but by more careful 
culling of his hens, that profit could be 
measurably increased. 










The executor faced with the problem 
of administering or selling farm lands 
need not dispair at the complexity of the 
problems. He wants to bring about the 
best posisble results for heirs who may 
be precipitate in wishing to get from un- 
der what appears to be a losing oper- 
ation in an alien field. Even though an 
eventual sale may be the best answer, it 
is not difficult to realize that the sale of 
a profitable property, and one that can 
be shown to be profitable, is easier than 
selling an unprofitable one; and that the 
sale price will be higher. 


Changing Loss To Profit 


Some years ago we had the case of 
owners who stated that they were in no 
position to advance further funds for 
the upkeep of a farm that was then cost- 
ing them approximately $25,000 a year. 
Such properties, heavily in the red, are 
not always easy to dispose of. Before 
fair sale can be made it is necessary to 
determine whether or not the farm can 
be made productive, self-supporting at 
least, or if possible profitable. Usually 
the expenditure of some additional funds 
are required to bring a satisfactory oper- 
ation into effect. In this particular case 
we were able to prepare 4 different oper- 
ating budgets each with a different finan- 
cial result. Finally we adopted what we 
called the “necessity budget” with the 
result that during the first year under it 
the farm actually showed an operating 
gain of a few thousand dollars. 


The importance of competent farm 
management is made crystal clear by the 
experience of one of the country’s well 
known business men. This owner had 
a large plantation in the South. The 
operation consisted at various times of 
beef cattle, hogs, farm and vegetable 
crops as well as the production of bulbs. 
This business man realized the import- 
ance of expert farm manegement. In his 
own business he was accustomed to call 
on the services of experts in many fields 
to help him in reaching decisions. After 
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reorganization and establishment of an 
adequate accounting system, the planta- 
tion was operated for 20 years to the 
satisfaction of the owner. 


Manager Important In Farm 
Problems? 


Often it isn’t enough to analyze the 
potentialities of the farm and set up the 
program for the owner leaving it to 
him to carry out the plan. Carry- 
ing out the plan calls for farm exper- 
ience. For that reason in many cases in 
which the farm consultant has been call- 
ed in and has developed a program, it 
is necessary for him to provide, also, 
the key man to carry it out. Sometimes 
the man who is running the farm is 
capable, sometimes not. Existing labor 
must be handled tactfully, but comfort- 
able and lax habits of years may have 
to be eliminated; that may require re- 
placement of some personnel. Usually, 
too, it is necessary for the consultant to 
continue for a time at least in a super- 
visory capacity to be certain that the 
plan is carried out, that accounts are 
kept properly, and that old customs do 
not gradually come back into play. 


The owner usually feels that it is the 
manager’s business to handle all the 
problems. 

He wants the manager to: 


1. Handle the labor 


. Produce crops 


w do 


Take care of livestock 


a 


Purchase equipment, 
plies, etc. 


feeds, sup- 


uw 


. Sell all stock and produce, each 
often going to a different market 


6. Keep the accounts and be responsi- 
ble to the owner for the profit and 
loss statement. 


In other words the manager must be 
a worker, salesman, diplomat as well as 
a competent accountant and a far-sighted 
meee man. Where can you get such 
a man? If you have one, you don’t need 
a farm management consultant. 
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Do Banks Need Outside 
Farm Representatives? 


“Bankers today extending credit to 
agriculture are faced with the ever 
changing problems confronting that 
great industry, and must use every 
method at their disposal to keep them. 
selves familiar with trends and new 
problems confronting them,” is the 
opening of a scholarly study by Ronald 
T. Lawler, president, Crookston (Minn.) 
National Bank. 


Under the title “The Program of the 
Outside Farm Representative for Mid- 
west Country Banks,” Mr. Lawler, upon 
examining the question of the need for 
such representation, finds a wide area 
of activities for the right man in the 
right circumstances. Selection of the 
right man is thoroughly analyzed with 
examination ranging from the newly 
graduated agricultural student through 
the practical farmer and rotation of 
bank officers in field work. 


Banks studied were engaged in these 
activities: loan servicing; new customer 
and prospect relations; public relations 
and promotional work; farm and agri- 
culture accounting; aid in farm tax pro- 
blems; 
tacts. 


follow-up and seeking new con- 


Exploring costs, benefits and income, 
as well as profitable sidelines, Mr. Law- 
ler observes: “The banker is faced with 
the possibility of being pushed aside by 
the long-range programs of government- 
al farm credit policy makers. Such 
possibility calls for aggressive measures 
on the part of country banks to hold 
their own.” 


A A A 


New Association Secretary 

Appointment of Carl K. Dellmuth, an 
administrative officer of Swarthmore Col- 
lege, as the first full-time secretary of 
the Pennsylvania Bankers Association, 
has been announced by Norman T. Hayes, 
at 17 No. Front St., Harrisburg. 
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HE broadly held assumption that 

the great companies of this country 
are the carefully guarded possessions of 
a select few persons, previously contro- 
verted by earlier TRUSTS AND ESTATES 
stock ownership surveys” of manufac- 
turing companies and banks, is again de- 
nied by a new study, just completed, of 
103 utility companies, each having as- 
sets of $100,000,000 or more. 


The benefits of stock ownership in 
America’s great utilities reach, directly 
and indirectly, into virtually all the 
homes in the land, judging from this 
latest study. Data show that it may 
be reasonably estimated that more than 
5,000,000 holders share directly in the 
ownership of and income from this one 
segment of industry. The extent of in- 
direct benefits is impossible to calculate 
with accuracy, but factual evidence in- 
dicates that some 200,000 organizations 
such as schools, colleges and hospitals 
are owners of utilities stock and so are 
enabled to benefit the millions whom 
they serve. 


Sources of Data 


Data for the survey were gathered 
from three sources: replies to specific 
questions directed to the management 
of the companies; annual reports; and 
other standard sources. Some informa- 
tion was available on all the companies. 
A few of the respondents replied that 
company records do not provide the 
breakdown sought and that costs of 
compilation would be _ considerable. 
While sources examined provided in- 
formation in varying degrees of ade- 
quacy, sufficient evidence was collected 
to form reasonable conclusions. Speci- 
fic and complete information was 
gathered from companies serving every 
section of the country and may be taken 
as representative of those which did 
not or could not supply data in the de- 
tail desired. 


The total assets of the companies ex- 
amined exceeded $21,234,000,000 on 
December 31, 1948, date of the latest 


*“Who Owns Big Business,’””’ TRUSTS AND Es- 


TATES for July 1948 and April 1949. 
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ANALYSIS OF STOCKHOLDINGS IN LARGEST CORPORATIONS 
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How one utility company graphically 
showed spread of stock ownership 


annual reports. Without exception. in 
the cases of the 26 companies that re- 
ported both total number of stockhold- 
ers and total number of employees, 
stockholders outnumbered employees 
by an average of nearly 10 to one: 
1,424,209 stockholders; 147,569 em- 
ployees, many of whom were both em- 
ployees and stockholders. 


Wide distribution of stock ownership 
in utilities is clearly indicated by the 
fact that of the operating companies 
studied not one showed fewer than 


7,000 stockholders. Seven were owned 
by more than 100,000 holders. 


Of all the holders of utilities stock, 
the small investor is there in greatest 
numbers. He is the individual who, be- 
lieving in American enterprise, has put 
up his accumulated savings to provide 
the necessary equity capital for business 
to prosper and grow. Seventy-five per 
cent of the reporting companies showed 
that the majority of their stockholders 
own 100 shares or less. (See Table I). 


While not all companies were able to 
provide a complete breakdown of their 
stockholders, reports were secured from 
21 with respect to the number of indi- 
viduals owning common stock. Of a to- 








tal of 867,512 holders, 772,979 or 81% 
are individuals. Institutions, insurance 
companies, investment companies and 
fiduciaries are 83,365 in number. 


The highest percentage of common 
stock held by any one individual in 
any of the reporting companies is 4.1% 
the figure ranging from that down to 
03%. Of all owners holding stock in 
the companies that responded to the 
inquiry, 635,369 or 69% own 100 or 
fewer shares. 


Effects Far-Reaching 


An average of .86% of stock in these 
companies is held by institutional and 
other investors which, though account- 
ing for but .10% of the total number of 
stockholders is, as has been observed, 
of great importance in the lives of 
thousands of people served by or in- 
terested in the stock owning institu- 
tions. Largest holding by an institution 
is 3.4% of all that particular company’s 
stock. Exclusive of holding companies, 
the largest corporate holders own 28% 
of the reporting company’s equities, with 
the average 3.9%. 

As was the case with the earlier in- 
dustries surveyed, women are shown 
to be holders of large segments of the 
utilities. Most of the utilities that have 
analysed their ownership to this degree 
report that women own between 40% 
and 50°% the common stock issued, with 
390,516 reported out of a total of 874,- 
436 stockholders for the 22 companies 
reporting. Assuming the proportion to 
hold true for other utilities, the number 
of women owners in this field would 
be approximately 44% of the total in- 
dividual holders. 

On the whole the individual woman 
appears not to hold as many shares as 
the individual man, but over and above 
their direct holdings they must be credi- 
ted with perhaps half of the 7% of 
utilities common stock held in joint 
accounts, usually husband and_ wife 
holdings. In addition to the women 
whose ownership of utilities stock is 
traceable there are, of course, a vast 
number who draw benefits from utili- 
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ties stocks through insurance compan- 
jes, trust funds and the like, which are 
stockholders of record. 


Men own an average of 24% of the 
common stock of the reporting utili- 
ties. 

Few were able to report on the num- 
ber of owners it would take to repre- 
sent a majority of shares. The average 
of those reporting was 1.6% with re- 
plies ranging from a high of 90% to a 
low of .01%. Though replies were scat- 
tering, one company with assets of over 
half a billion, the majority of whose 
stock is held by owners of less than 
500 shares, reported that it would take 
2.600 of its holders to represent a ma- 
jority. 

The trend toward wide ownership of 
equities of American utilities may be 
ascribed to at least two factors. High 
taxes have tended to reduce the capi- 
tal available among the upper bracket 
income group. At the same time the 
average wealth of the nation has in- 
creased steadily. It is a gratifying fact 
that the average holding of utilities 
stocks brings the benefits as well as the 
problem of big business home to such 
great numbers of people who in former 
years were only in the wage-earning 
category. Today, many of them are not 
alone wage-earners, but also owners of 
American industry. It is fair to assume 
that not only many of the stockholders, 
but perhaps most of the men who hold 
stock are also wage-earners. 


Such wide ownership cannot but be 
healthy while at the same time discredit- 
ing the claims of those who seek to 
create the impression that big business 
is the property of a few. 


Railroads and Transportation 
Companies 


Perhaps the most striking difference 
between transportation companies and 
other American industries in an analy- 
sis of this kind, is the ratio of stock- 


At the close of the year 1948, there were 24,233 holders of the Common and Preferred 


Stocks of the Company, 89.0% of whom were individuals—12,382 women and 9,185 men. 






insurance Companies, etc. 
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8,358 SHAREHOLDER 
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7,302 SHAREHOLDERS 


117,548 SHARES 













461,868 SHARES 


546,798 SHARES 
1 889 SHAREHOLDERS 


ESTATES 
& TRUSTEES 


WOMEN MEN 


*The United Corporation is taking steps to reduce 
its holdings in the Company s Common Stock to less 


than 1% of the coral amount outstanding. 


Ls 
& INS. COS. 


Of the Common Stock, 15,660 individuals held 45.0%, The United Corporation* held 
15.7%, and the remaining 39.3% was held by 1687 estates, institutions, banks, brokers, 















162,267 SHARES 










95,000 SHARES 






| 108 SHAREHOLDERS 

| 190 SHAREHOLDERS 

] 500 SHAREHOLDERS 
508,546 SHARES 

| 1 SHAREHOLDER 
351,973 SHARES 






BROKERS MISC. THE UNITED 
& NOMINEES Ccoap. 


GANS INSTITUTIONS 


The Cincinnati Gas & Electric Co. shows in easily-grasped detail the relationship 
between the several categories of owners. 


holders to employees. While only 17 
of the 63 companies studied reported 
on both their ownership and number 
of employees, in more than a third of 
the cases employees outnumbered own- 


Table I 
Stock- 

Number holders Shares 
lie aS 43,933 135,566 
10 to 24 shares _........_..... 15,359 211,364 
25 to 99 shares —...._..... 3287 376,151 
100 to 199 shares _............ 3,388 398,688 
Te one over 1,790 2,152,262 
Totals 72,757 3,274,031 





ers. Highest was at a ratio of 5 em- 
ployees to 1 stockholder. 


The 23 transport companies report- 
ing their common stock ownership have 
561,000 owners. Projected to include 
total ownership of all transport com- 
panies having assets of $100,000,000 or 
more, total number of stockholders in 
this field may be estimated at 1,500,000. 


Total assets of the 45 companies sur- 








Management’s Holdings of Common Stock 


—Three Principal Officers’ Holdings— Man- 


Company 
Commonwealth & Southern __. 
Consolidated Natural Gas _. 
Minn. & St. Louis Railway _.’ 
Northeast Airlines, Inc = 
Peoples Gas Light pT een tote ane 
Public Service of Colo. _---------------- 
United Air Lines 
West Penn Electric 


That management has a stake over and beyond salaries in the utilities and transportation 
companies of the country, is suggested by the above table on eight of the companies 


Total 
Total Shares 
agement Outstanding 


(Number of Shares) 
1 2 3 Holdings (000Omitted) 


10,077 13,500 79,032 200,681 35,115 
3,616 367 1,200 8,175 3,274 
50 550 800 3,940 578 
10,000 oes . on 29,000 609 
18 sate pt 799 656 

62 2,500 101 13,745 1,081 
3,800 2,968 ae 30,020 2,164 
1,109 725 20 27,907 2,343 


on which data were available. 
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veyed was $24,579,000,000 as of De- 
cember 31, 1948. With one exception 
these companies are owned by 1,000 
or more stockholders, and in one case 
by as many as 206,931, once again 
demonstrating the fact that American 
industry is not the child of remote fi- 
nancial monopolists. 


As in the case of the utilities, institu- 
tions which serve the interests of thou- 
sands of people are owners of: trans- 
portation stocks with the result that the 
benefits of ownership are felt indirectly 
throughout the land. 


In this study no calculations are made 
of subsidiary operations, their statistics 
being included with the figures of the 
parent organizations. Reorganization 
programs prevented some companies 
from reporting in the desired detail, 
while others whose ownership had not 
been so analysed reported that the cost 
of an analysis prevented giving the in- 
formation requested. In spite of this 
the facts gathered come from systems 
of all sizes and kinds (rail, air, sea) 
and are geographically so distributed as 
to give a representative cross section of 
the industry. 


The small investor has shown his con- 
fidence in the nation’s transportation 
network, as he has in other branches 
of business—a clear vote for the Ameri- 
can system of enterprise. A total of 126,- 
000 owners hold shares of common 
stock in lots of 100 or less, out of 195,- 
000 holders for the companies report- 
ing on that item. 


Fifteen of the companies were able 
to report the number of individuals 
holding their common stock. Of a total 
of 424,660 holders in those companies 


601 





366,961 or 88% were individuals— 
men, women and joint accounts. 

On the average .51% of the stock of 
reporting companies is held by institu- 
tional investors. Largest amount held 
in any one company by an institution is 
1.9%. Not including holding companies, 
the largest corporate owners in any 
company is 6.2%, with the highest per- 
centage at 1.78%. 

Women show up surprisingly strong 
as owners of transportation common 
stocks. In one case women constitute 
some 66% of the individual holders of 
common stocks. They range from that 
high figure down to 30% of individual 
owners. In the highest case they repre- 
sent 51%. On the average they own 
20% of the stock issued by the com- 
panies represented. These percentages 
do not include the untraceable amounts 
held in joint accounts, a fair portion of 
which is, of course, owned by women. 

Men hold, as individuals, an average 
of 25° of the common stock of report- 
ing companies, with 10,364,000 shares 
out of 42,869,000 total issued by the 
companies reporting. 


Only a few of the companies reported 


A] st 


YEAR OF 
CONSECUTIVE 
DIVIDEND 
PAYMENTS 


SOUTHERN CALIFORNIA 
EDISON COMPANY 


Common Dividend No. 159 

Preference Stock 

4.48% Convertible Series 

Dividend No. 10 

Preference Stock 

4.56% Convertible Series 

Dividend No. 6 

The Board of Directors has authot- 
ized the payment of the following 
quarterly dividends: 

50 cents per share on the Com- 
mon Stock; 

28 cents per share on the Pref- 
erence Stock, 4.48% Convertible 
Series ; 

281, cents per share on the Pref- 
erence Stock, 4.56% Convertible 
Series. ‘ 

All three dividends are payable 
October 31, 1949, to stockholders 
of record October 5, 1949. 

T. J. GAMBLE 
Secretary 
September 16, 1949 








on the number of owners it would take 
to represent a majority of shares. Of 
those who reported, highest was 90%, 
lowest 3% (subsidiary companies not 
included). One railroad with assets of 
more than $1,000,000,000 reported that 
its largest holder owned less than 1% 
of the stock, and that 80% of its hold- 
ers own 50 shares or fewer. 

With facts such as these at hand it 
is unbelievable that the outworn charge 
of concentration of American industry 
in the hands of a few should ever again 
be made. Americans in vast numbers, 
from every walk of life, have voted with 
their money in favor of the American 
business structure. 


A A A 


Railroads Record 
Lowered Charges 


Railroads represent a net investment 
after depreciation of some 231% billion 
dollars, supplied by private investors. 
according to Wayne A. Johnston, presi- 
dent, Illinois Central Railroad. Their 
purchases in 1948 amounted to approxi- 
mately $3 billion. Their tax accruals 
for 1948 exceeded a billion dollars. 


Great reductions have been made in 
their debt and fixed charges from the 
peak of the thirties. Funded debt un- 
matured of Class I railroads reached a 
peak of $10,769 million in 1932 and 
from that was reduced to $6,850 million 
at the beginning of 1949, or more than 
36%. 

Annual charges also have been re- 
duced substantially since 1932. Total 
charges amounted to $654 million in 
1932 and $425 million in 1948, a re- 
duction of $229 million or 35%. De- 
creases have been brought about in 
interest payments and rentals. 

In this period while funded debt and 
annual charges were decreasing steadily, 
total investment in road and equipment 
increased some $314 billion. The ratio 
of funded debt to investment was re- 
duced from 41% in. 1932 to 23% in 
1948. 

Since the return of the railroads to 
their owners in 1920, an average of 
more than half a billion dollars has 
been spent each year on improvements 
and additions. Cost of the current im- 
provement program, begun during 
World War II, amounted to $1,273 
million in 1948 and is expected to reach 
a record $1,343 million in 1949. 

The country can afford and should 
allow the railroads to make 6% on net 
investment year in and year out, Mr. 
Johnson said. 


Survey of Employee Plans 


The Research Council for Economic 
Security (Chicago) has recently pub. 
lished its findings on the basis of “The 
Midwest Survey of Employee Benefit 
Plans” in six metropolitan areas. The 
survey of 3,965 firms, covering 1,960, 
773 employees, reveals extremely inter. 
esting comparisons on the extent to 
which they maintain plans. 


The most common are life insurance 
and prepaid hospitalization with over 
70% coverage of employees in the re. 
sponding firms. Coverages of approxi- 
mately 40% to 60% are indicated for 
pension-retirement, prepaid surgical 
benefits, and organized cash sickness 
plans. Paid sick leave and prepaid medi- 
cal care have the lowest percentages. 


“#.| THE COLUMBIA 
|) GAS SYSTEM, INC. 


The Board of Directors has declared this day 
the following quarterly dividend: 
Common Stock 
No. 60, 1834¢ per share 
payable on November 15, 1949, to holders of 
record at cluse of business October 20, 1949. 


Dare Parker 


October 6, 1949 Secretary 


go (SMD , 


Mining and Manufacturing 
Phosphate @ Potash e Fertilizer @ Chemicals 
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Dividends were declared by the 
Board of Directors on 
September 8, 1949, as follows: 


4% Cumulative Preferred Stock 
30th Consecutive Regular 
Quarterly Dividend of One Dollar 
($1.00) per share. 


$5.00 Par Value Common Stock 
Regular Quarterly Dividend of 
Fifty Cents (50c) per share. 


Both dividends are payable September 30, 
1949, to stockholders of record at the 
close of business September 16, 1949. 


Checks will be mailed. 
Robert P. Resch 


Vice President and Treasuret 


* 


INTERNATIONAL MINERALS 
& CHEMICAL CORPORATION 
General Offices: 20 North Wacker Drive, Chicago 6 
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The increased acceptance of the IBM Check in Totaling of checks 

banking, business and government is evidence of Listing of outstanding checks 

its value. It not only facilitates issuance, accounting, Reconciliation of bank statements 
and reconciliation, but it also has the same advan- Balancing of bank charges 















tages whether used as a cashier’s check, treasurer’s IBM Accounting Machines process not only checks 
check, or teller’s check; for payroll, accounts pay- but also the reports and records necessary to the 
able, dividend disbursement, or any other form accounting applications with which the checks 
of payment. are used. This equipment is equally adaptable to 
Primary information entered on the check is other accounting procedures. 
recorded also in the form of punched holes. Besides Write for our booklet describing the applications 
30, reducing accounting costs this permits automatic of IBM Checks to dividend disbursements and 
the handling of the following reconciliation operations: IBM Machines to stock transfer accounting. 
9. | 
tesch 
INTERNATIONAL BUSINESS MACHINES CORPORATION A 
World Headquarters Building, 590 Madison Avenue, New York 22,N.Y. 
ene sta u . ; siti ei : ii SR rt leat db ER cites 
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COMMON DISASTER CLAUSE 





HE common disaster clause crea- 

ting a presumption in favor of the 
survival of the deceased was established 
and used principally for the purpose 
of avoiding a second probate proceed- 
ing in the event of the simultaneous 
death of the testator and the primary 
object of his bounty. Today, however, 
more important than avoiding the cost 
of the second probate proceeding is the 
possibility of splitting the estate into 
two bases for obtaining the estate tax 
marital deduction. While a great deal 
of attention has been given this matter 
in the drafting of wills, little has been 
given to the problem as it relates to 
life insurance. 

In order to secure the marital de- 
duction it is necessary that the dece- 
dent’s spouse survive him (or her, as 
the case may be). In the event of a 
common disaster resulting in the death 
of both husband and wife, it is neces- 
sary, therefore, to create a presumption, 
in the will of the husband, that the 
wife survived.' Most insurance policies, 
however, contain a provision either cre- 
ating a presumption in favor of the in- 
sured’s survival or requiring that satis- 
factory evidence be furnished to the 
company to establish the beneficiary’s 
survival. 


If the policies contain neither provi- 
sion, then the result must depend either 
upon the common law, proof of survival, 
or state statutes. The bulk of the stat- 
utes dealing with the subject follow 
Section 4 of the Uniform Simultaneous 
Death Act which provides that, in the 
absence of a contrary provision in the 
policy, “Where the insured and the bene- 
ficiary in a policy of life or accident 
insurance have died and there is no 
sufficient evidence that they have died 
otherwise than simultaneously, the pro- 
ceeds of the policy shall be distributed 

'The clause used in the will of John Doe by Mr. 
Small is as follows: “If my wife and I should die 
as a result of a common accident or calamity or 
otherwise under such circumstances as to render 
it doubtful whether my wife or I died first, it 
shall be conclusively presumed for the purpose of 


this will that my wife survived me.”’ Dec. 1948 
Trusts and Estates 508. 
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R. O. SCHWARTZ 


Member of Manitowoc, Wisconsin, Bar 





as if the insured had survived the bene- 
ficiary.” Under such a statute, the pre- 
sumption may defeat the marital de- 
duction. 


Application of Presumption 


Thus, suppose the husband is carry- 
ing $40,000 insurance on his life pay- 
able on his death to his wife, and his 
other assets are worth $80,000. His will 
leaves $20,000 to his wife and the rest 
of his estate—$60,000—to his only 
child. Suppose he and his wife die in 
a common disaster and his insurance 
policies contain the clause presently in 
vogue or the simultaneous death act is 
applicable. His wife would then be pre- 
sumed to have predeceased him and the 
entire proceeds would go to the child. 
There would then be a federal estate 
tax payable from the husband’s estate. 


Assume, however, that the insurance 
policies and the will both contain com- 
mon disaster clauses creating a presump- 
tion in favor of the survival of the 
wife. In this situation, the proceeds of 
the policies would become payable to 
the wife and through her estate to her 
distributees in accordance with her 
will. She would, therefore, obtain ap- 
proximately $60,000 in this manner 
which would be subject to the marital 
deduction in the husband’s estate, caus- 
ing no federal estate tax in his estate. 
And since her total estate would not 
exceed $60,000, there would be no fed- 
eral estate tax in her estate. 

Of course, there would be additional 
probate costs because the wife would 
now have an estate which must be pro- 
bated and made subject to the state in- 
heritance tax if any, but the amount 
gained by the avoidance of the federal 
estate tax would probably be sufficient 
to cause a substantial saving over and 
above this cost. 


Company Practice 


Thus far, the writer has contacted a 
few of the underwriters to determine 
whether or not the common disaster 
clause in life insurance policies could 









be changed to create a presumption that 
the spouse beneficiary survived the in. 
sured. In each case, after some corre. 
spondence, the companies have signified 
their willingness to insert such a pro. 
vision. ; 

The final clause developed for the 
New York Life Insurance Co. policies 
is as follows: 

“Notwithstanding anything herein to the 
contrary, it is understood and agreed that 
if said first beneficiary and I shall die 
in a common disaster or calamity or other- 
wise under such circumstances as to ren- 
der it difficult to determine who survived, 
it shall be conclusively presumed for the 


purposes of this policy that said first 
beneficiary survived me.” 


The Northwestern Mutual Life Insur. 
ance Co., in a letter to me of September 
13, 1949, indicates that they are permit- 
ting the use of the following clause: 

“In the event that said direct benefici- 
ary and I have died and there is no 
sufficient evidence that we died otherwise 
than simultaneously, the proceeds of said 
policy shall be payable as if said direct 
beneficiary had survived me. The decision 
of the company that there is no such 
sufficient evidence shall be conclusive and 
fully protect the company.” 


The Continental Assurance Co. is 
willing to “liberalize their practice to 
include a clause such as you suggested,” 
provided the following clause is also in- 
cluded: 


“The company shall be fully protected 
in acting upon determination by it of any 
fact based on evidence satisfactory to it 
respecting circumstances of aforesaid 
deaths, and payment by it of the proceeds 
of this policy pursuant to such determin- 
ation shall fully discharge it from all 
liability whatsoever under this policy.” 


Official Reaction 


Under Section 81.47a (a) of the 
Estate Tax Regulations, it appears thal 
the Commissioner will accept the pre 
sumption created by a common disaster 
clause in a will.? The language of the 
regulation should be sufficient to recog: 
nize a similar presumption in an insur 
ance policy. 

(Continued on page 678) 


TRUSTS AND ESTATES F 









































































on that 






the in. 

corre. 

gnified 

- ~d 

or the 

r0licies 

n to the 

sed that 

nall die 

r other. bs 

to ren- iS = on Se 

urvived, 3 a RS 

for the 

id. fo STATEMENT OF CONDITION DIRECTORS 

EDWIN C. AUSTIN 

I Sepeember 3, OP Sidley, Austin, Burgess & Harper 
nsur: 

M. BARKER 
tember RESOURCES Cuma tee Insurance Company 
yg ‘Cash on Hand and Due from Banks $160,351,189.18 aan, 2. EN 
Sse: ee 
secede U. S. Government Securities 219,578,596.32 onsenan sania 
7 State and Municipal Securities 54,148,883.73 Chairman, American Steel Foundries 
herwise Other Bonds and Securities 13,781,243.28 FRANK R. ELLIOTT 
igh Loans and Discounts 152,189,539.09 lat pre 
oro Federal Reserve Bank Stock 600,000.00 Vestiiens teohinen, Teentint 
0 such Customers’ Liability on Acceptances and Santa Fe Railway Company 
ive and Letters of Credit 338,480.47 ARTHUR B. HALL 

Hall § Ellis 
Accrued Interest and Other Resources 2,249,367.53 eniitanh in aia 
Co. is Bank Premises 1,700,000.00 Chairman, Executive Committee 
tice to WAYNE A. JOHNSTON 
ested,” TOTAL $604,937,299.60 President, Illinois Central Railroad 
lso in- JOHN L. McCAFFREY 
| LI ABILITIES : President, International Harvester Co. 
F. B. MCCONNELL 
rotected Capital $ 8,000,000.00 President. Sears, Roebuck & Co. 
an Surplus 12,000,000.00 JOHN McKINLAY 
foresaid Undivided Profits 7,534,855.74 $ 27,534,855.74 Chicago 
roceeds General Contingency Reserve 7,195,540.05 waa 
some Reserves tor Taxes, Interest, Etc. 3,237,537.19 A. H. MELLINGER 
icy.” Dividend Payable October 1, 1949 240,000.00 Director, Illinois Bell Telephone Co. 
Acceptances and Letters of Credit 338,480.47 i CHARLES H. MORSE, “a 
Demand Deposits $498,716,113.42 RICHARD E. PRITCHARD 
of the Time Deposits 67,674,772.73 566,390,886.15 Vice-President 
rs thal TOTAL $604,937,299.60 al 
2 oe PAUL S. RUSSELL 
isaster United States Government Obligations and Other Securities carried President 
of the at $65,511,308.23 are pledged to secure Public and Trust Deposits HAROLD H. SWIFT 
recog: and for other purposes as required or permitted by law. Chairman of Board, Swift & Co. 
insur: STUART J. TEMPLETON 
Member of Federal Deposit Insurance Corporation Wilson & Mcllivaine 
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WILL DRAFTING under 1948 REVENUE ACT 


PANEL DISCUSSION ON SPECIFIC CASE 


Client: JOSEPH TRACHTMAN, of New York 
Drafting Attorney: FURMAN SMITH, of Atlanta 
Tax Consultant: LLOYD W. KENNEDY, of Chicago 
Community Property Consultant: MARVIN K. COLLIE, of Houston 


Mr. Trachtman has lectured frequently under the auspices of the Practising 
Law Institute in New York and he is the author of the monograph on Estate Planning 
which recently was published by that institute. 

Mr. Smith is a member of the law firm of Spalding, Sibley, Troutman & Kelley, 
which is counsel for the Trust Company of Georgia. He has also lectured under the 
auspices of the Practising Law Institute on estate and gift taxes. 

Mr. Kennedy, of the firm of Kennedy and Kennedy, is the author of FEDERAL 
INcomME TAXATION OF TrUsTs AND Estates, published last year, and is chairman of the 
Taxation Section’s Committee on Taxation of Income of Estates and Trusts. 

Mr. Collie, of the firm of Vinson, Elkins, Weems and Francis, is president 
of the Houston Business and Estate Planning Council. 


MR. TRACHTMAN: I, John Grant, 
am 53; my wife, Helen, is 48; my chil- 
dren are John, Jr., 25; Elaine, 23; Joan, 
17 and Hector, 14. My estate consists of: 


ASSET VALUE INCOME 
100% Stock ownership in 
Grant Sales, Inc. 
Securities (mostly com- 
mon stocks) ____ 
Savings Bonds 
(jointly with wife, 
but purchased by 
husband) 


$150,000 $45-50,000 
200,000 10,000 
War 


(Various 
accumu- 
lations) 
nee 2 -0- 
Summer camp — -0- 
Tangible personalty 
(cars, boat, fishing 
tackle, clothing, 
jewelry, etc.) _____ 
Unimproved building lots 
Cash = 


Life Insurance 


12,500 -0- 

15,000 -0- 

Sees. 17,500 = -0- 
75,000 ? 


$535,000 

*(Usual settlement options for wife, with 

unpaid balance to children). 

Grant Sales, Inc., is a sales agency 
for cosmetics and drug store specialties, 
owning valuable .territorial franchises, 
acquired through my personal trade 
contacts; have a large following of 
chain store and other buyers, as well. 
In addition to paying me a salary of 
$30,000, the business has netted from 
$15,000 to $20,000 in recent years 
which I have added to surplus so that, 
by having adequate working capital, 
I can add to my franchises and expand 
my territories. John Jr., whose educa- 
tion was delayed by the war, is out of 
college now and breaking into the busi- 
ness, 
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My wife’s estate consists of: 


ASSET 


Savings Bonds 
(jointly with hus- 
band, but purchased 

ny wie) 


VALUE INCOME 
War 


(Accum- 
ulations) 


10,000 


Miscellaneous securities, 
inherited from mother 


75,000 3,000 


Mrs. 


Grant is income 
beneficiary of a trust 
of $300,000 under 
her father’s Will; 
principal goes to her 
issue on her death. -0- 


$ 85,000 


I have heard how you can save the 
federal estate tax very handsomely by 
way of a marital deduction. I haven’t 
any clear ideas as to what I want ex- 
cept that I am a good family man and 
want to take care of my wife and chil- 
dren. | want you, Mr. Smith, to draw 
a will that will do everything that has 
to be done to save taxes and yet allow 
me to do all the things I will think of 
in the course of our discussion. What 
is your plan for me and why? 


MR. SMITH: Mr. Grant, before talk- 
ing about the proposed draft of your 
will, I think it might be desirable to 
discuss briefly possible changes in your 
property outside of your will. 


In the first place, the $25,000 in war 
bonds which are registered in the joint 
names of yourself and your wife will 
go to your wife, and will not be a part 
of your probate estate. I would suggest 
you change the registration of those 


bonds to your sole name so they would 
be a part of your estate. Under your 
circumstances, I do not see any reason 
to make your wife a cash bequest of 
$25,000, and that is the practical effect 
of leaving these bonds in her name and 
your name jointly. 


MR. TRACHTMAN: You will have 
to persuade her, Mr. Smith, but we will 
come to that later. 


MR. SMITH: I think she will be agree- 
able to your suggestions, especially since 
she has some registered the same way. 
You will probably need this $25,000 
in cash to help take care of your estate 
taxes. 


I think we should consider changing 
the set up of the insurance which is 
payable to your wife under annuity 
options with any balance remaining at 
her death payable to your children. 
Tentatively, I would suggest that you 
make it payable to your estate in order 
that the $75,000 will be available for 


estate taxes. 


There are some reasons why that 
may not be the most desirable way to 
do it. In the first place, that makes it 
subject to your creditors if you should 
be insolvent at the time of your death, 
which now appears very unlikely. In 
the second place, it might make it sub- 
ject to inheritance tax in the state you 
may live at the time of death; whereas 
under some state laws life insurance 
payable directly to the widow or other 
beneficiaries is not so. In the third 
place, if these policies are old, they 
may have more favorable annuity op 
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tions than you could now buy with 
the same amount of money. Also the 
entire amount received by your wife, 
although it is partly made up of inter- 
est, will be non-taxable for income tax 
purposes. On the other hand, if you 
do not make this insurance payable to 
your estate, it will be necessary for you 
to sell approximately $75,000 to pay 
estate taxes. 


That may depend somewhat on how 
liquid you expect these $200,000 of 
miscellaneous securities to be at your 
death. What they are invested in today 
may not be the answer because you 
are comparatively young and will be 
probably making additional investments 
and changing investments from time to 
time and you may not change your will 
if you change your investments. Making 
this insurance payable to your estate 
gives a considerable degree of flexibil- 
ity if you include it in the trust, both 
for your wife and your children, where- 
as the insurance company setup is more 
or less inflexible. On the other hand, 
the amount is guaranteed by the insur- 
ance company. 


Weighing all these things together, I 
recommend that you change this insur- 
ance to your estate. If you decide that 
the advantages of having it paid direct- 
ly to your wife outweigh the advantages 
of putting it in your estate, you should 
change the designation so as to give 
your wife the right to direct any un- 
paid portion at her death be paid to 
her estate instead of to the children in 
order that this insurance will qualify 
as a part of the marital deduction. 


Amount of Marital Deduction 


I recommend that you take advantage 
of the marital deduction which permits 
you to give up to one-half of your estate 
before taxes to your wife, free of taxes. 
However, I do not recommend that you 
take advantage of this deduction to the 
fullest possible extent. I recommend 
instead that you give your wife one- 
third of your estate before taxes, rather 
than one-half — in a trust. 


There are two reasons for that rec- 
ommendation. First, Mrs. Grant has a 
substantial estate in her own right and 
if you give her half of your estate, on 
her death her estate will be greater than 
yours, and the tax on her estate may be 
in a higher bracket than if the property 
Were taxed in your estate. Even more 
important, however, if you give your 
wife one-half of your estate, there may 
not be enough left to permit your sons 
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to get the bulk of the stock of Grant 
Sales as their share of your estate. 


I do not think you should sacrifice 
your main objectives in order to get the 
last penny of tax savings. The only ad- 
vantage in taking a greater marital de- 
duction in your estate would be that 
your wife would have the income on the 
amount of tax saved in your estate be- 
tween the time of your death and her 


death. 


You probably should give your wife 
outright your home, country place, 
camp, household furniture and furnish- 
ings, boats, automobiles and other per- 
sonal effects which you hold for personal 
pleasure and recreation and not for busi- 
ness purposes. That is covered in item 
I of the proposed draft. 


ITEM I 
If my wife HELEN GRANT survives me, 


then I give, devise and bequeath to said wife 
in fee simple the following property: 


(a) The home in which I am living at the 
time of my death and all lands adjoining 
the same; 


(b) Any and all summer camps or cottages 
I may own at the time of my death including 
all boats, tackle, furniture and other such 
personal property located thereat or used in 
connection therewith; 

(c) All household and kitchen furniture, 
furnishings, books, pictures, silverware, jewel- 
ry, clothing and other such personal effects 
I may own at the time of my death; 


(d) All automobiles, boats and other such 
personal property held by me at the time of 
my death for personal use and not for busi- 
ness use or production of income. 


A Remainder Trust 


In order to get the marital deduction 
you must either make the remainder of 
the trust payable to her estate at her 
death or you must give her a general 
power of appointment over that prop- 
erty. I have suggested that you make 
the remainder payable to her estate in 
order that the trustee may accumulate 
income during her lifetime if it is 
more than she needs. Under the law 
and the regulations, the trustee may 
do this, if the remainder is payable to 
her estate. However, if you give her a 
power of appointment, to qualify the 
trust under those circumstances, the 
trustee cannot accumulate income. The 
law and the regulations require that the 
entire income be paid to her at least 
annually. 


If you pay her the entire income in 
addition to the $15,000 she already has, 
this may give her an income more than 
she needs to live on and will simply 
increase her federal income taxes. On 





the other hand, if the trustee accumu- 
lates income in the trust, the trustee 
pays tax on the income so accumulated 
and will, of course, pay tax at a very 
much lower rate than Mrs. Grant would 
have to pay if it were added to her in- 
come. 


On the other hand, if you give the 
remainder to her estate, it becomes sub- 
ject to her debts upon her death. Even 
more important, if -she should marry 
again, her husband in many states 
would have a statutory right to part 
of her estate and that would include 
the remainder in this trust. Also, if 
you give her a power of appointment, 
you can say what will happen to the 
property if she fails to exercise such 
power. The chances are that she will 
not exercise the power and thereby you 
could control the way that it will go, 
whereas the way I have set it up it 
would have to go under her will or by 
the laws of intestacy if she left none. 
You will have to decide which one of 
those sets of circumstances has the great- 
er advantage. Here is my suggestion: 


ITEM II 


If my said wife survives me, I give, devise 
and bequeath to the First Trust COMPANY 
as Trustee an amount, in money or property, 
determined as follows: 


My Executor shall first determine an amount 
equal to one-third (4%) of my entire estate 
after deducting debts and expenses of ad- 
ministration but before deducting estate 
taxes or any devise or bequest made in this 
Will. For the purpose of calculating such one- 
third, insurance on my life and jointly owned 
property includible in my estate for federal 
estate tax purposes shall be considered as if 
it were a part of my estate, although payable 
to others. There shall then be deducted from 
such one-third so determined the value of the 
property bequeathed or devised to my wife 
in Item I hereof and all insurance on my 
life and jointly owned property includible 
in my estate for federal estate tax purposes 
payable to or receivable by my said wife. 


Said Trustee shall hold, manage, invest and 
reinvest said property and receive the income 
therefrom during the life of my said wife. 


Said Trustee shall pay over to my said wife 
from time to time such amounts from the 
income and/or corpus of the property in its 
hands as said Trustee may deem necessary to 
provide for the proper support, comfort and 
happiness of my said wife, taking into con- 
sideration any other means of support my 
said wife may have to the knowledge of the 
Trustee. It is my wish and desire that my 
said wife be liberally provided for, taking 
into account the size of my estate and the 
standard of living to which she has been ac- 
customed during my lifetime and her inde- 
pendent income. 


My said wife shall have the right at any 
time and from time to time by instrument in 
writing signed by her and delivered to the 
Trustee to direct that any part of the income 
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or the corpus of this trust be paid or de- 
livered to any descendant of mine or the 
spouse of any such descendant. 


On the death of my said wife the property 
remaining in the hands of said Trustee under 
this Item, including any accumulated income 
thereon, shall be delivered to her estate in 
fee simple. 


The formula I have set up for deter- 
mining the amount is quite important 
because it is necessary to take into ac- 
count other property that she may re- 
ceive such as insurance. 

I think it is necessary to include the 
words regarding means of support 
known to the trustee because your wife 
has $15,000 income elsewhere and the 








trustee certainly should take that into 
consideration in determining how much 
he shall pay her from this trust. 


Inter Vivos Power 


The next to last paragraph in this 
item may raise considerable tax compli- 
cations and Mr. Kennedy may wish to 
comment on that. It may be that as your 
children get married your wife will feel 
it desirable to turn over to them a sub- 
stantial part of this property so that 
they will have independent means to 
buy homes and take care of children, 
and meet emergencies in the family. 
It would be desirable for her to do so 





New -Complete- Important 


—everything you need for planning, procedure, final check-up, 
and filing of 1949 estate or corporate returns. 


Montgomery’s 1949-50 TAX ANNUALS: 


FEDERAL TAXES — 


ESTATES, TRUSTS 


and GIFTS 


For all those concerned—taxpayers and their 
advisors—with estate taxation, in any form 
under any circumstances, here is a complete 
summation of the estate tax, gift tax, and the 
income tax. Everything you need is organized, 
analyzed, and presented as you need it. 


This trustworthy estate tax book helps you to establish 
and procedure 
which will effectively reduce taxes in your particular 


the legally-correct form, arrangement, 


situation. It recommends when and where action should be undertaken to avoid defeat of 
intention but remain in the best position to realize benefits of the 1948 Revenue Act. It is a 
book to be relied upon at the beginning and during the year when close questions of tax- 


ability arise. Le ‘Montgomery’ and be sure. 


$12.50 


One volume. 


CORPORATIONS and PARTNERSHIPS 





15 East 26th Street, 


For the specialist and non-specialist alike this 
timely volume is a detailed review of corporate 
tax laws as they stand today. 


This practical tax book is a constant year- 
round reference to show the effects of the specific 
tax law on the particular corporate transaction. 
All changes that have taken place during the 
year are emphasized to indicate their relation- 
ship to the specific situation. Hundreds of cases 


are cited... 
far-sighted recommendations alert you to what to do and 
when to do it. 


READY IN DECEMBER... 
books when you need them at the beginning of the year. 


alternative approaches are pointed out.. 


$20.00 


order today and have the 


Two volumes. 


THE RONALD PRESS COMPANY 


New York 10 














because this property will be taxed ag 
a part of her estate anyway, whereas 
that turned over to the children prior 
to death will not be taxed as a part of 
her estate unless it is done in contem. 
plation of death. 


If she directed part of the income, 
which the trustee had already deter. 
mined not to pay to her, to be paid 
to the children, it may be that that in. 
come would be taxed to the children 
and not to the wife or to the trustee, 
but I would hesitate to guarantee that 
result. Mr. Kennedy may disapprove it 
entirely. 


It is also possible that this provision 
might conceivably disqualify the entire 
trust as a marital deduction trust. The 
statute says if the wife’s interest jis 
terminable and if any one may enjoy 
the property on the termination of her 
interest, then it does not qualify as a 
marital deduction unless it qualifies un- 
der the power of appointment trust and 
this trust does not qualify under the 
power of appointment trust because all 
of the income is not payable to her. On 
the other hand, it seems far fetched to 
say that a right which is within the 
sole power of the wife and which no- 
body else can exercise is a contingency 
on which her estate might terminate. 


Residuary Trust for Children 
ITEM III 


All of the rest, residue and remainder of 
my property of every kind and description and 
wherever located, including any lapsed or 
void legacy or devise and including any 
property over which I may have the power 
of disposition or appointment, I give, devise, 
bequeath and appoint to First Trust Com- 
PANY as Trustee in trust for the uses and 
trusts hereinafter set out. 


Said Trustee shall divide the property com- 
ing into its hands hereunder into as many 
equal shares as I have children living at the 
time of my death and deceased children with 
descendants then living. 

One of said shares shall be distributed per 
stirpes among the descendants living at the 
time of my death of each deceased child of 
mine. 

One of said shares shall be held in trust 
for each then living child of mine. The net 
income from the share of each child from 
the time of my death shall be paid to or used 
for the support and education of such child. 
Said Trustee shall also be authorized to en- 
croach on the share of any child in such 
amounts as said Trustee may deem necessary 
to provide for the proper support and educa- 
tion of such child. Said Trustee shall also 
be authorized at any time and from time to 
time to turn over to any child such part of the 
corpus of the share of such child as the 
Trustee may deem necessary or desirable, to 
enable such child to marry, purchase a home, 
enter into a trade or business, or for any 
similar purpose if and to the extent that said 
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Trustee may in its discretion deem such dis- 
tribution to the best interest of such child. 


The shares of each daughter of mine 
shall be held by the Trustee in trust during 
the life of such daughter. If and when each 
son of mine is 25 years: of age the Trustee 
shall turn over to such son one-half (44) of 
the share of such son then remaining in the 
hands of the Trustee, and if and when such 
son is 30 years of age said Trustee shall 
turn over to such son all of the share of 
such son then remaining in the hands of the 
Trustee. 

On the death of any child of mine, the 
share of such child remaining in the hands 
of the Trustee, if any shall be delivered to or 
among such of my descendants (other than 
such child or his or her estate) and/or spouses 
of my descendants, and in such manner and 
proportions, as such child may be his or her 
last will and testament direct or appoint; and 
should such child fail so to direct or appoint, 
then such property shall be distributed per 
stirpes among the descendants of such child 
then living, if any, and if none are then liv- 
ing, then per stirpes among my descendants 
then living. = 

Should any property become distributable 
to a person who is then a minor, said Trus- 
tee shall be authorized to continue to hold 
the share of such minor until he or she be- 
comes of age and in the meantime shall use 
such part of the income and/or corpus thereof 
as the Trustee may deem necessary to pro- 
vide for the proper support and education of 
such minor. Wherever the Trustee is directed 
to make any payment to or for the benefit 
of any person who is then a minor, said 
Trustee shall be authorized to pay the same 
to the person having custody and control of 
such minor, to pay the same directly to such 
minor without the intervention of a guardian, 
or to use the same directly for the benefit of 
such minor. 


I have directed that the rest of the 
property be set up as a trust for your 
children; for your daughters during 
their lives, because I understand from 
our conversation that you do not feel 
they are competent to manage the prop- 
erty; for your sons to be given to them 
in two installments in order that they 
may have the right to manage it and 
so their initiative will be encouraged. 


I have given the Trustee authority at 
any time to turn over to any child such 
part of that child’s share as the trustee 
may deem necessary or desirable, to 
enable such child to mary, purchase a 
home, enter into a trade or business, or 
for any similar purpose. I put that in 
because I think it undesirable to tie up 
the share of a child until he is 25 or 
30, for example, when he may need it 
more before that time than he will ever 
need it in his life. 


I have provided that on the death of 
any child before he receives his share, 
he or she will have a limited power of 
appointment. This power of appoint- 
ment will give the child the chance to 
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distribute the property in such a way 
as he thinks best to take care of his 
widow or children or both, and gener- 
ally to do what a father thinks best 
under the circumstances. This property 
will not be subject to the estate tax as 
a part of the estate of such child be- 
cause under the Revenue Act of 1942, 
a limited power of appointment exer- 
cisable only in favor of descendants and 
spouses of descendants is not taxable 
as a part of the estate of the person 
holding such power. 

I provide in the last paragraph that 
the trustee may continue to hold prop- 
erty until a minor becomes 21, to avoid 
the necessity of appointment of a legal 
guardian and reports to court and legal 
orders and all other complications inci- 
dent to a guardianship. 


The Business Interest 


ITEM IV 


It is my hope that my sons John and Hector 
will be able to take over and carry on my 
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business now carried on under the name of 
Grant Sales, Inc. I therefore specifically av- 
thorize my Executor and Trustee to retain 
as an investment all of the stock I may own 
in said business at the time of my death, or, 
if the form of organization of said business 
shall have been changed, then any interest 
I may own in such business in whatever form 
then owned by me; but, subject to the re- 
strictions in Item VI hereof, said Executor 
shall be authorized to sell such business if 
said Executor or Trustee is strongly of the 
opinion that such sale is to the best interest 
of my estate and my dependents. Said Exec- 
utor and Trustee are specifically authorized 
and empowered to change the form of organ- 
ization of such business as it exists at the 
time of my death, to liquidate the same if 
incorporated at the time of my death and op- 
erate the same as a proprietorship or a part- 
nership, or if the same is then a proprietor- 
ship or partnership to incorporate the same 
and hold the stock as an investment. 

I authorize and suggest, but do not require, 
that my Executor and Trustee employ one or 
both of my sons to manage and operate said 
business. Said Executor and Trustee shall 
not be liable for any act of the management 
of said business or for any loss of said busi- 
ness if one or both of my sons are employed 
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to manage and operate the same or if other 
management is selected and supervised with 
reasonable care. Since it is my hope that 
my sons will ultimately take over said busi- 
ness, I suggest but do not require that my 
Executor and Trustee allot the stock of said 
business, as far as practicable, to the trusts 
for my son John Grant, Jr. and my son Hector 
Grant; provided, however, that, if my son 
Hector shall not have finished his education, 
I suggest that the Trustee allot to the trust 
for my son Hector other property in an 
amount sufficient, in its judgment, to provide 
for his education, since the stock in said 
Grant Sales, Inc. may be speculative and, at 
times, non-productive. 


Item IV is a very important item in 
your case, Mr. Grant, because your 





business is the key of your life and if 
you expect your executor and trustee 
to carry that business on, you should 
give them explicit authority and direc- 
tion to do so. 


Appointment of Fiduciary 
ITEM V 


I hereby constitute and appoint as Executor 
of this Will the First Trust Company. 


ITEM VI 


My wife is not named in this Will as Exec- 
utor or Trustee because I wish to relieve her 
of the many labors, cares and responsibilities 
of those positions. I direct, however, that no 


purchases or sales be made without her 
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written consent as long as she is in life and 
suffering under no legal disability. My said 
wife may, if she desires, give First Trust 
Company general authority to make purchases 
and sales without securing her specific ap. 
proval. Any such authority may be either 
general or in regard to particular types or 
types or classes of property and may be 
changed or revoked as my wife may see fit. 


I have appointed as Executor the 
trust company of your choice. I did not 
appoint your wife as co-executor be- 
cause the job of co-executor is a rather 
onerous one. However, in Item VI, I 
have given her the right to veto pur- 
chases and sales. In view of the fact 
that Grant Sales is the heart of your 
estate I think it might be well to expand 
that and also give her a veto over any 
liquidation or merger or similar change 
in the organization of Grant Sales. 


I provide that, if she desires, she may 
give your executor the right to make 
purchases and sales either generally or 
in a particular type of property with- 
out securing her specific consent so 
that if she is satisfied with the admini- 
stration, she will not have to pass on 
every specific purchase and sale. 


As an alternative to this, you may 
prefer to name Mrs. Grant as a co-ex- 
ecutor and co-trustee, but provide that 
she may delegate such part or all of 
her duties to her co-executor and co- 
trustee under such terms as she thinks 
best. That would accomplish the same 
purpose as this clause. 


Claims and Taxes 
ITEM VII 


All bonds, bank accounts, savings accounts, 
building and loan accounts and other similar 
property I may own at the time of my death 
in the name of myself and/or any other per- 
son which are in terms payable on or after 
my death to such other person shall be the 
sole property of such other person and my 
Executor shall make no claim against such 
other person on account thereof. 


ITEM VIII 


All estate and inheritance taxes levied on 
my estate or any beneficiary thereof shall 
be paid out of the residue of my estate, and 
my Executor shall make no claim against any 
person receiving any money or property, in- 
cluding the proceeds of insurance policies, 
includible in my gross estate for estate tax 
purposes, on account of such taxes being as- 
sessed because of such money or property. 


I have provided in Item VII that 
your executor does not have to make 
claim against your wife if, for example, 
you have a joint bank account which 
goes to her under state law and which 
she has a right to check on at your 
death. Also the executor need not make 
any claim against her if she is a benefi- 
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ciary under an insurance policy. Under 
the federal law and the law of many 
states, if your wife receives the pro- 
ceeds of insurance and no provision is 
made in the will, the executor must 
make claim against her for her pro rata 
part of the estate tax on account of 
such insurance. 


Finally, I recommend that you put in 
the will the usual broad powers of sale 
and investment, and division of shares 
in kind and undivided. I have not 
copied them because they are more or 
less stock powers depending on the state 
in which you will be domiciled at the 
time of your death. 


I think probably your tax adviser, 
Mr. Kennedy, will have further sugges- 
tions and perhaps modifications in this 
form of disposition. 


MR. TRACHTMAN: Thank you, 
Mr. Smith, for having done a very 
commendable job. It is a little delicate 
for me to have to introduce a tax ad- 
viser because you have demonstrated 
you don’t need many tax advisers, but 
since we have hired one, we had better 
use him. 


Sole Name on Bonds 


Mr. Kennedy, if that suggestion of 
changing the $25,000 war bonds into 
registration in my name alone is 
adopted, and Mrs. Grant acquiesces in 
that, is she making a taxable gift to me? 


MR. KENNEDY: Some of this dis- 
cussion will pretty quickly indicate why 
a family attorney, who is foolish enough 
to call in outside tax counsel, usually 
has his consultation in the absence of 
the client because a lot of the discussion 
is pro and con and you don’t want your 
client to know just how uncertain you 
really are on most of these points. 


The $25,000 war bonds that Mr. 
Grant purchased with his own funds 
and took in the joint names are going 
to be included in his estate for estate 
tax purposes in any event, and it might 
give more liquid funds to his estate to 
have the bonds placed back in the hus- 
band’s name only. 


If these bonds were taken out, as was 
very commonly done, payable to the 
husband or his wife, there was no tax- 
able gift made at the time they were 
acquired and there would be no gift 
until he had made actual delivery with 
intent to pass the ownership of those 
bonds from himself to his wife. How- 
ever, if he had taken these out in joint 
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titles, John Grant and Helen Grant, 
actually he made a gift at the time he 
purchased the bonds. If she gives the 
title back to him, she would be making 
a second gift back. If a gift tax is in- 
volved, it could probably be worked out 
by turning back up to $6,000 of these 
bonds each year so as to come within 
the annual exclusion. 


Change the Insurance? 


The second point that has been sug- 
gested is to have the life insurance pay- 
able to Mr. Grant’s estate. In addition 
to the question of a local inheritance 
tax already mentioned by Mr. Smith, 
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another angle to be considered is that 
the wife is 48 years old. If she is in 
reasonably good health, it might be 
advantageous to leave this insurance in 
such a way that she could elect upon 
his death what form she wanted to 
take the money. 


If she elected an annuity option upon 
Mr. Grant’s death, those payments 
would be income tax free. It might en- 
able her to assign a part of her life 
interest in her father’s $300,000 trust 
to her four children and the annuity 
payments she would receive on the life 
insurance would offset what she might 
lose, thereby, especially since she re- 
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ceives these payments free of income 
tax. 


Income Tax Complication? 


MR. TRACHTMAN: If there is a be- 
quest to the trustees of an amount in 
money or property determined in the 
way it is prescribed, does that present 
any income tax complications? 

MR. KENNEDY: The client has 
heard there have been cases where a 
legacy payable in a specific sum of 
money has been satisfied by the turning 
over to the legatee of appreciated se- 
curities, whereupon the executor has in- 
curred an income tax. In other words, 
if a legacy of $100,000 is left to a 
legatee and the executor pays that leg- 
acy, toward the end of the administra- 
tion, by turning over stocks that were 
valued at $75,000 and are now worth 
$100,000, the executor has realized a 
capital gain. If the clause is worded so 
that the property turned over to the 
wife shall be property equal in amount 
to one-third or one-half, whatever the 
choice is, I think there would be no 
danger of that income tax problem. 

Another feature might be to add a 
clause here that the valuation of the 
amount which the wife is to receive 
under this marital deduction should be 
one-third of his entire estate as finally 
determined for federal estate tax pur- 
poses. So far as I am aware, there is 
only one author who suggests that might 
be dangerous because you might not 
know the final determination of the 
values for two or three or more years 
after the death of the deceased. But in 
principle, there should be no reason 
why you should lose a marital deduc- 
tion simply because you are making the 
amount of the gift dependent upon 
what is determined to be the value at 
death or one year later. 


Deductibility of Trust 


MR. TRACHTMAN: I would also 
like you to consider the deductibility 
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of this trust for the marital deduction 
in view of the power that is given to 
Mrs. Grant to direct the payment of 
income or corpus to the children during 
her lifetime. 


MR. KENNEDY: It is not clear from 
the law that a trust which can accumu- 
late income for the wife will meet the 
requirements of the marital deduction 
simply because any amount remaining 
in that trust at her death must be pay- 
able to her estate. However, there is an 
example in the treasury regulations 
which specifically gives such a case as 
qualifying for the deduction. 


Under the trust with power of ap- 
pointment section of the law, it is spe- 
cifically provided in the regulations that 
the trust will qualify whether or not 
there are other powers in addition to 
the general power to appoint to the 
wife’s estate. As this trust will not qual- 
ify under that section in view of the 
power to accumulate income, the pres- 
ence of a power to appoint to someone 
else will not, in my opinion, jeopardize 
the marital deduction. As Mr. Smith has 
stated, as long as it is up to Mrs. Grant’s 
independent judgment whether or not 
to exercise this special power, it seems 
far-fetched to say that this makes it a 
disqualified terminable interest. It is 
not an outside contingency. 


One of the bigger questions, however, 
is: does Mrs. Grant incur gift tax if she 
exercises the power? Actually the spe- 
cial power is specifically excluded from 
the definition of a taxable power of 
appointment because it is limited to the 
descendants of the grantor and their 
spouses. However, there has been a 
great deal of discussion that the exer- 
cise of the power is equivalent to a gen- 
eral release of her estate’s final inter- 
est in this trust and thereby she does in- 
cur a gift tax. There is some split of 
opinion as to whether or not this will 
be taxable, and no authoritative position 
can be taken. 


Tax Cost 


The approximate federal estates taxes 
on this estate, assuming administrative 
expenses and debts of about 5 per cent 
of the value of the estate, come to about 
$75,000 if one-third of the value of the 
estate is taken as the marital deduction. 
There probably are sufficient liquid as- 
sets without any necessity of touching 
Grant Sales stock to pay those estate 
taxes. That is another factor which 
could be taken into consideration when 
the problem of what to do with the life 
insurance is finally determined. 


I also would like to suggest that con- 
sideration be given to taking the maxi- 
mum marital deduction, with a specific 
provision in the will giving the wife 
the right to renounce all or any part 
of the gift. If, as assumed, Helen Grant 
is willing to do whatever seems wisest, 
and Helen Grant is the type who would 
come back to Mr. Smith for advice 
upon her husband’s death, you would 
have a last minute opportunity to de. 
cide just how much of the marital de. 
duction she should take. The federal 
estate tax, by taking the maximum mari- 
tal deduction in this case, amounts to 
about $26,000 less in John Grant’s 
estate than if only one-third of the 
estate were qualified. 

Mrs. Grant might undertake a _ pro- 
gram of gifts to the children. She would 
thus deplete her own estate so that it 
would actually be equal to or less than 
Mr. Grant’s estate upon her death. Hence 
she can actually save the $26,000 and 
not increase her taxable estate at her 


death. 
~ 


Community Property Questions 


MR. TRACHTMAN: The tax expert 
has been described as the kind of fellow 
who always tells you why you can’t do 
what you want to do to save taxes, but 
Mr. Kennedy has exhibited that he is 
not that kind of expert. The only ques- 
tion I would have is about the sugges- 
tion that my widow be given an ex- 
press power to disclaim. I would be 
a little concerned about whether that 
wouldn’t be walking into gift tax prob- 
lems in her case. 

I have thought about moving to 
Houston, Texas, because of the great 
riches there. Also, it has been suggested 
I make a modest little investment in 
Louisiana oil. Mr. Collie, what would be 
the results? 


MR. COLLIE: If Mr. Grant lived in 
Texas, the whole problem would be 
different because in most community 
property jurisdictions the wife has the 
absolute testamentary right to dispose 
of one-half of the community property. 


Since the repeal of the 1942 Revenue 
Act amendments by the Revenue Act of 
’48, on Mr. Grant’s death only one-half 
of his $535,000 would be taxable in his 
estate but the other half of it would auto- 
matically pass to Mrs. Grant, although 
in some states it would be subject to 
the jurisdiction of the probate court. 

That raises a question as to the dis- 
position of the business and how are 
you going to continue the administra- 
tion and control of it in one group of 
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hands. That has been accomplished by 
the husband’s disposing of all of the 
community property in his will with 
a specific statement to that effect. The 
wife is then put to an election as to 
whether or not she will let the husband 
dispose of all of the community prop- 


erty. 
Two Trusts 


Assuming that she does, it is my un- 
derstanding that the attitude of the Bu- 
reau of Internal Revenue is that she 
has made a gift and quite possibly a 
taxable gift. The method of computing 
that gift is to take the value of her one- 
half of the community property and sub- 
tract therefrom the value of her right 
to the income for the remainder of her 
life, the difference being a taxable gift 
to the people that would inherit the 
remaining interest under the trust. 


Since that possibility exists, although 
I know of no cases squarely in point, 
a method of avoiding that problem 
would be to have two trusts created for 
the community property, one of them 
being irrevocable on the husband’s 
death, of course, the other being revoc- 
able any time during the wife’s life- 
time. Thereby she would make no tax- 
able gift if she elects to take under the 
will. 


Another frequently used method is 
to put into the husband’s will a plea 
to the wife to create by a separate instru- 
ment an indenture of trust revocable 
during her lifetime with the same trus- 
tees. 


Before the promulgation of the regu- 
lations, most community property law- 
yers were doubtful whether under the 
1948 Act life insurance paid for with 
community property and the incidents of 
ownership held by the husband would 
be wholly or only half taxable in his 
estate, assuming he is the insured. Ap- 
parently the regulations have clarified 
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that in a fair and wise interpretation 
of the Act by holding that regardless 
of to whom the life insurance is pay- 
able, only one-half of it is includible in 
the husband’s estate. 

However, there is this catch. If that 
life insurance is payable to the wife for 
her lifetime, with any unpaid amounts 
over to third parties, the Bureau con- 
tends that there is a gift of that remain- 
der interest at the time that the insur- 
ance policy becomes irrevocable. 


Commingling Separate Property 


It is particularly important that Mr. 
Grant preserve his records, indicating 
what is a separate property and what is 
the community property. For example, 
if he moved to Texas, the dividends 
from stock in Grant Sales, Inc. would 
be community property even though 
that stock remained separate property, 
although the converse is true in some 
community property jurisdictions. 

Assuming he places these dividends 
in his bank account or uses them to 
buy war bonds, you have a co-mingling 
of separate and community property and 
in our jurisdiction presumably that 
makes it all community property. To 
preserve the records, my advice is to 
get a good accountant, familiar with 
community property laws. Consult with 
him and make him trace that property 
out. 


Louisiana Oil 


Suppose that Mr. Grant invests in 
Louisiana oil property, which is done 
quite frequently now. Louisiana has 
the Napoleonic Code. Their trusts exist 
only by virtue of a fairly recent statute. 

The children have to get so much out- 
right. If you establish a trust of forced 
heirships, the income of the part that 
goes to each child must be paid cur- 
rently to that child. Therefore, if you 
put any Louisiana real estate into a 
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trust for one of the children, that in- 
come must be paid annually to that child 
and the same would apply to Mrs. 
Grant’s property, I believe. 

We would get almost the ultimate in 
confusion if you have a man coming to 
a community property state from a 
common law jurisdiction, bringing in 
separate property and then acquiring 
real estate controlled by the laws of 
Louisiana which in turn are not based on 
the common law. The only answer, 
as I see it, is to hire a lawyer in each 
jurisdiction. 


Suggested Clauses 


Where you have a power of appoint- 
ment such as Mr. Grant now has in the 
draft of his will, there are possibly some 
other clauses that should be included. 
For example, in Texas, as we do not 
have any statute specifically authoriz- 
ing a release of a power of appoint- 
ment, it seems to me you should include 
a clause authorizing the release of this 
power if it should prove expedient. 


You might want to consider a hodge- 
podge clause or a specific removal of 
the question as to whether or not this 
property can be appointed in trust or 
whether you can skip over generations 
in exercising the power of appointment. 


For a valuable discussion of that, as 
well as the Reno divorce clauses (for 
example, what is meant by spouse) I 
suggest the speciment will article by W. 
Barton Leach in the April 1947 issue of 
Boston University Law Review. 


In community property jurisdictions, 
if this property were split half and half, 
we would want a common disaster clause 
as to anything left over to Mrs. Grant. 
But in a separate property situation, 
you would want to create a presumption 
by will that, in the event of a common 
disaster, Mrs. Grant would be the sur- 
vivor so as to take advantage of the 
marital deduction. 
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Tax Saving Device Explored 


HE creation of charitable founda- 

tions for tax and business purposes 
is of general interest not only as a social 
phenomenon; from the viewpoint of 
the lawyer it is of peculiar professional 
interest as well.’ 


Within their limits tax laws constitute 
in effect a subsidy of private philanth- 
ropy; and the higher the tax bracket 
the greater the subsidy.” A person whose 
taxable income exceeds $200,000 can 
make donations to charity at a net cost 
of only 18 cents for each dollar con- 
tributed. But a person whose income is 
only $11,000 must pay 67 cents of every 
dollar which he gives. In both instances, 
of course, the cost to the donor is even 
less in terms of the annual yield on 
the property donated.® 


The same principle can be applied to 
the estate tax. When a man’s estate 
reaches $1,000,000, the federal tax rate 
is 39 percent; at the $10,000,000 level, 
it rises to 77 percent; and gift tax rates 
(75 percent of estate taxes) tend to 
prevent wealthy persons from circum- 
venting the death duty by inter vivos 
transfers. 


When the man dies, moreover, ‘the 
tax collector wants cash, and he wants 
it promptly. To raise money, the execu- 
tors must frequently resort to forced 
liquidation; and in cases of estates con- 
taining hard-to-sell assets, this situation 
may result in serious difficulty. But by 
skillful employment of the exemption 
provisions, wealthy persons can mini- 
mize these problems.* They can make 





Cf. Ross, A Primer on Charitable Foundations 
and the Estate Tax, 27 Taxes 116 (1949). 


*See GOLDTHORPE, HIGHER EDUCATION, PHILAN- 
THROPY, AND FEDERAL TAX EXEMPTIONS 13 (May 
1944) (American Council on Educational Studies, 
ser. 5, no. 7); Laikin, Estate Planning, 23 TAXES 
866, 870 (1945). For a series of helpful tables 
showing taxes saved, as well as many suggestions 
as to joint returns, the medical and standard de- 
ductions, ete., see LASSER, How Tax Laws MAKE 
GIVING To CHarRITY Easy (1948), at 84 et seq. 

‘Harriss, Taxes and Philanthropy, 70 Trusts 
AND ESTATES 117, 118 (1940). 

‘See 2 PoLISHER, ESTATE PLANNING AND ESTATE 
Tax SAvING 572 (1948); Koster, Trends in Estate 
Planning, 82 Trusts AND ESTATES 583 (1946); 
Fortune, Aug. 1947, p. 140, col. 1. 
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socially beneficial contributions to 
charity, and the government will stand 
much of the cost. 


The benefits of charity, moreover, are 
not limited to the very wealthy alone. 
Take the case of a man who owns 1,000 
controlling shares of corporate stock 
which cost only $20,000 but are now 
worth $200,000. He draws a salary of 
$25,000, and 50 percent of the corpora- 
tion’s annual $18,000 profit is usually 
paid as a dividend. Altogether, includ- 
ing other income, he is in the 57.2 per- 
cent income tax bracket. If he contrib- 
utes 25 shares of stock ($5,000) to a 
family foundation each year: 


(1) He saves $2,860 in income taxes, 
for the $5,000 contribution is deductible. 
The appreciation in value of the stock 
is not subject to tax. Moreover, divi- 
dends on stock already contributed ac- 
crue to the foundation, not the donor— 
a circumstance which further augments 
his saving in income taxes. 


(2) If he dies after ten years, his 
estate tax is cut $14,800 because of the 
$50,000 total contribution which he 
made over the course of ten years. And 
in his will he can transfer to the family 
foundation all the remaining shares or 
as many as he wishes. Yet 


(3) his son can probably retain 
control of the business and may even 
draw a salary.® 


A foundation has been described as 
a non-profit, non-governmental organ- 
ization having a principal fund of its 
own, established for charitable, educa- 
tional or similar purposes. Some foun- 
dations exist as unincorporated trusts,’ 
but the great preponderance are nowa- 
days set up as corporations, usually des- 


5See RESEARCH INSTITUTE, FAMILY TRANSACTIONS 
12 (1948); 6 RESEARCH INSTITUTE, TAXATION RE- 
PoRT 36 (March 3, 1949); RESEARCH INSTITUTE RE- 
PORT (May 16, 1947). 


SHARRISON & ANDREWS, AMERICAN FOUNDATIONS 
FOR SOCIAL WELFARE 11 (1946); cf. GAMBLE, How 
To RAISE MONEY 186 (1942). 


7On the creation of charitable trusts, see 3 Scort, 
Trusts § 349 et seg. (1939). For examples of the 
creating instruments of several trusts, see CHAM- 
BERS, CHARTERS OF PHILANTHROPIES (1948) passim. 


ignated as non-stock, non-profit, or 
charitable;** and it is in this latter sense 
accordingly that they are commonly 
understood. 


“Family” foundations, in particular, 
are usually small, semi-anonymous enti- 
ties established by moderately wealthy 
individuals and frequently bearing the 
name of the donor. Generally they have 
no administrative organization and no 
headquarters other than a law office or 
the donor’s address — the office staff 
having been well described by John D. 
Rockefeller, Jr. as “a sort of family 
affair.” The endowment of such founda- 
tions often consists of a business or its 
stock, if incorporated. 


Retention of Control 


Obviously not all individuals and cor- 
porations must establish foundations in 
order to reap the benefits of charity; 
and indeed the ordinary person will 
usually make donations to other exist- 
ing institutions. In many instances, how- 
ever, the foundation device may offer 
particular advantages. 


Many of the advantages of founda- 
tions are purely mechanical;*> but the 
principal advantage probably derives 
from the degree of control which a don- 
or is able to retain over the property 
donated. This is especially true where 
the property consists of a closely-held 
business. Men who have built successful 
enterprises, and seen the value of their 


7aCONYNGTON, GREAT PHILANTHROPIC FOUNDA- 
TIONS c. II, p. 1 (1940) (unfinished manuscript 
available only at Central Hanover Bank & Trust 
Co. Philanthropic Library, New York, N. Y.); 
Clark, How to Get the Most Out of the Deduction 
for Charitable Contributions by Individuals and 
Businesses. 6 INST. Fep. Tax 1015, 1081 (1948). 
For examples, see CHAMBERS, CHARTERS OF PHI- 
LANTHROPIES (1948) passim. For an annotation of 
state statutes, see ANDREWS, HANDBOOK OF GIVING 
app. E (manuscript not yet ready for publication). 


7See e.g., Havemeyer v. Commissioner, 98 F. 
(2d) 706 (C.C.A. 2d 19388); CENTRAL HANOVER 
BANK & Trust Co., PHILANTHROPIC FOUNDATIONS 
1 (1947); ANDREWS, FOUNDATIONS AND COMMUNITY 
Trusts 1 (1949) (pamphlet reprinted from SocIAL 
WorkK YEAR B*oK); Note, The Use of Charitable 
Foundations for Avoidance of Taxes, 34 Va. L. 
Rev. 182, 187 (1948) (written by the author of 
this article). 
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equity swell, desire naturally to keep 
control within the family. They there- 
fore establish charitable family founda- 
tions, minimize their tax, avoid forced 
liquidation, enjoy (perhaps) the satis- 
faction of promoting good works, and 
yet retain virtually all but the dividend 
benefits of ownership.* Such persons 
do not give their property, but only 
the income thereon.** 


For such men, the technical ownership 
of a business is often not too important, 


Cf. Brandis, Tax Savings by Means of Char- 
itable Gifts, 27 N. C. L. Rev. 69, 70 (1948); 6 Re- 
SEARCH INSTITUTE, TAXATION REpoRT 36 (March 3, 
1949). 


8aSee Fortune, Aug. 1947, p. 140, col. 1. 
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provided family control can be main- 
tained. The standard procedure to ac- 
complish this is for the donor to endow 
a family foundation with the assets or 
stock of his business and install the 
“right” sort of people as members of 
a self-perpetuating board.® The mere fact 
that the board consists of the founder, 
his family or his friends does not of 
itself preclude tax exemption,!° provided 
that the control retained is not too flag- 
rantly excessive.' 


"See HARRISON & ANDREWS, op. cit. supra note 
6, at 74; WorMsER, PERSONAL ESTATE PLANNING 
IN A CHANGING WorLD 103 (rev. ed. 1945); Croth- 
ers, Dispossession by Taxation, 72 TRUSTS AND Es- 
TATES 99, 101 (1941). 
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Classes of Stock 


In some instances the founder may 
wish to donate some but not all of his 
stock to a family foundation. This jg 
often so, for example, where the stock 
has been split into voting and non-voting 
categories. But here a new element is 
injected into the typical picture. On the 
one hand, where the Treasury is likely 
to place a higher valuation on the com. 
mon shares, it may be best to transfer 
this class of stock to the family founda. 
tion and retain the preferred. On the 
other hand, if the taxpayer wants to 
retain absolute family control of the 
company, both for purposes of voting 
and future sales, or if the voting stock 
shows promise of appreciation in value, 
it may be more sensible to transfer the 
preferred stock and hold the common.” 


This latter device gained tremendous 
notoriety when the Ford family _per- 
formed the remarkable feat of retain- 
ing control of their billion-dollar em- 
pire in the face of two deaths and a 
crushing estate tax — and without out- 
side financing. What the Fords did was 
leave their non-voting stock to the Ford 
Foundation, with the family getting only 
the five percent portion of voting shares. 
Henry Ford’s estate — estimated as high 
as $500,000,000 — was thus reduced 
by possibly 90 percent; yet the family 
continued to control the Ford Motor 
Company because (1) they held the 
voting stock and (2) they controlled 
the Foundation.!*# 


The advantage of control is by no 
means limited to closely-held businesses. 
Realty, large and small, can be trans- 
ferred to a family foundation without 
the need of severing all the donor's 
connections with it; and it makes no 
difference in principle whether the realty 
consists of a vacant lot, an office build- 





“Cf. Barnes Foundation v. Keely, 314 Pa. 112, 
117, 171 Atl. 267, 268 (1934); I. T. 3220, 1938-2 
Cum. BULL. 164; Hearings before the Subcommittee 
on Interstate and Foreign Commerce, United States 
Senate, on Investigation of Closing of Nashua, N. 
H., Mills and Operations of Textron, Incorporated, 
80th Cong., 2d Sess. 718 (1948). 





"Cf. Scholarship Endowment Foundation v. 
Nicholas, 25 F. Supp. 511 (D. Colo. 1938), aff'd, 
106 F. (2d) 552 (C. C. A. 10th 1939), cert. denied, 
308 U. S. 628, 60 Sup. Ct. 378, 84 L. Ed. 520 
(1940); Security First Nat. Bank, 28 B. T. A. 289 
(1933); I. T. 2421, Cum. BuLL. 150 (1928). 


See 2 POLISHER, op. cit. supra note 4, at 578; 
Casey, Use of the Foundation in Your Estate Plan- 
ning, 6 INST. Fep. Tax. 98, 101 (1948). 


1282 ANDREWS, supra note 7b, at 2; Polisher, 0b- 
taining the Maximum Benefit to the Charity and 
the Estate in Making Charitable Gifts, 7 INST. 
Fep. Tax. 717, 722 (1949); Rice & Rice, Charit- 
able Foundations and the Federal Income Taz, 
9 U. or S. C. SELDEN Soc. Yr. BK. 3 n.2 (1948); 
Fortune, Aug. 1947, p. 108, col. 1; 29 NEWSWEEK 
70 (May 5, 1947); and various items in the N. Y- 
Times. 
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ing, a hotel, or a country estate. In fact 
a foundation may be a particularly will- 
ing recipient — or even a purchaser — 
of all variety of assets, including so- 
called “white elephants.” In such cases, 
all the usual benefits of charitable con- 
tributions are obtained, such as those 
relating to valuation and liquidity; and 
in addition the donor may continue to 
exercise varying degrees of control over 
the assets transferred. Such perquisities 
of ownership, moreover, make possible 
various sorts of benefits to relatives, 
servants and friends.1* 


Business and Industrial Purposes 


Foundations are likewise useful ad- 
juncts of business and industry. In some 
instances the advantages sought are sole- 
ly administrative; in others the founda- 
tions, unfortunately, are not much more 
than pressure groups. More frequently, 
however, foundations are used for 
furthering scientific and industrial re- 
search in related fields of activity. The 
value of the resultant discoveries and 
developments is often considerable; and 
in addition reasonable compensation 
may be paid to individuals and compan- 
ies for any services rendered. 


The main advantage yielded by a 
business foundation is often not much 
more than enhanced good will, whether 
in the form of favorable publicity or 
simply among the company’s employees. 


Great emphasis has been laid upon 
the fact that many schools, colleges, 
charities and kindred institutions have 
sought to augment their incomes by 
different varieties of business activities. 
Such organizations have sometimes pur- 
chased the assets of business concerns 
and leased them back again, or pur- 
chased their stock and then collected 
dividends, or taken over the business 
completely and proceeded to operate 
it, or even permitted the original own- 
ers to operate it on a fee or commission 
basis. In several instances, foundations 
have been established by the alumni or 
friends of a school or other institution 
expressly for the purpose of owning 
and operating businesses and turning 
the income over to the parent organiza- 
tion. 





“These include, for example, the declaration of 
dividends by controlled corporations, compensation 
payments for services rendered to the foundation 
itself or controlled corporations, favorable business 


dealings in general, and inclusion of the favored” 


Persons in the general class of beneficiaries. For 
somewhat more extended discussions of this very 
broad subject, see 2 POLISHER, op. cit. supra note 
4, at 578; Brandis, supra note 8, at 70; Foosaner, 
Tax Technique in Preparation of Wills and 
Trusts, 4 Inst. Fep. Tax. 102, 104 (1946); RE- 
a INSTITUTE, FAMILY TRANSACTIONS 14 

). 
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Destination of Income 


The important point for present pur- 
poses lies in the fact that such trans- 
actions are often mutually advantage- 
ous; and the key to the matter as usual 
is tax exemption. If the business can 
qualify as exempt, then it may be able 
to avoid the incidence of property taxes; 
and more important, it can save what 
is usually upwards of 38 percent of 
its annual income from corporate in- 
come taxation. This saving probably 
dves not afford any competitive advan- 
tage in the sense of price-cutting; for 
there has to be a profit before a saving 





can be realized. It does, however, supply 
the business with additional cash re- 
sources which can be utilized for such 
purposes as accumulation, expansion, 
higher salaries, or (in a proper case) 
paying off the cost of acquiring the 
business from the original owners. 


The governing principle of tax ex- 
emption in this regard was enunciated 
many years ago: destination of income, 
not source, is the ultimate test.1* Even 
the Treasury recognizes that the mere 


4See, e.g., Trinidad v. Sagrada Orden de Pre- 
dicadores, 263 U. S. 578, 581, 44 Sup. Ct. 204, 205, 
68 L. Ed. 458, 460 (1924). 
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fact of realizing revenues from such 
sources as rents, interest and dividends 
does not preclude exemption.® And the 
courts in a long line of cases have held 
that active participation in a profitable 
enterprise, such as the conduct of a 
business, does not of itself remove an 
institution from the tax-favored cate- 
gory, provided such activities are inci- 
dental to its primary purpose.’® 


U. S. Treas. Reg. 111, § 29.101(6)-1. 


%E.g., Edward Orton, Jr., Ceramic Foundation, 
9 T. C. 533 (1947), aff'd, 173 F. (2d) 483 (C. C. A. 
6th 1949), 96 U. or Pa. L. Rev. 425 (1948), 34 Va. 
L. Rev. 225 (1948); Sand Springs Home, 6 B. T. 
A. 198 (1927); Ross; supra note 1, at 119. For ad- 
ditional cases, see Blodgett, Taxation of Businesses 
Conducted by Charitable Organizations, 4 INST. 
Fep. Tax. 418 (1946). 
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This doctrine has been applied, for 
instance, to profit-making, “feeder” 
corporations which perform no chari- 
table function, where the profits are 
irrevocably dedicated to charity or to 
an exempt institution.’ But there is 
somewhat more doubt in the case of a 
business corporation, originally created 
as such, all the stock of which happens 
momentarily to be owned by a charity.'® 


Some Hints from Cases 


The cases teach us many lessons. It 
is especially unsatisfactory to have a 
charitable organization derive its in- 
come from stock-holdings, because the 
business itself may not be exempt. It 
is also unsatisfactory to reorganize the 
business and amend its charter, thereby 
confining its income to strictly chari- 
table ends, because the courts are re- 
luctant to give effect to a “subsequent- 
ly formed purpose.” 


Perhaps a better solution is to have 
the parent foundation organize a brand- 
new subsidiary — “pure” from its in- 
ception — and liquidate the commer- 
cial enterprise into it. Or the commer- 


“E.g., Home Oil Mill v. Willingham, 68 F. Supp. 
525 (N. D. Ala. 1945) (steckholdings limited by 
charter to exempt organizations); see 2 POLISHER, 
op. cit. supra note 4, at 577. 

'SE.g. Gulch Water Co. v. Commissioner, 116 F. 
(2d) 975 (C. C. A. 9th 1941), cert. denied, 314 
U. S. 652, 62 Sup. Ct. 99, 86 L. Ed. 523 (1941); 
Sun-Herald Corp. v. Duggan, 73 F. (2d) 298 
(C. C. A. 2d 1934), cert. denied, 294 U. S. 719, 55 
Sup. Ct. 546, 79 L. Ed. 1251 (1934); John J. 
O’Neill, Inc., P-H 1941 BTA Mem. Dec. Serv. { 
41,101 (1941); G.C.M. 23,063, 1941-1 Cum. BULL. 
103. But cf. Roche’s Beach, Inc. v. Commissioner, 
96 F. (2d) 776 (C. C. A. 2d 1938), 52 Harv. L. 
Rev. 163. 


cial enterprise might be liquidated dj. 
rectly into the parent institution. Al] 
such devices, of course, have their short. 
comings. The latter method subjects the 
parent’s general assets to the business 
liabilities; it might at some future time 
affect its status as exempt; and in some 
instances it might be deemed ultra vires, 


Another possibility is to establish a 
separate “feeder” trust under Section 
162(a). This involves the usual hazard 
that the business itself may be sub. 
jected to taxes. But it has the definite 
advantage that the trust may take un. 
limited deductions for sums theoretic. 
ally set aside for charity, even though 
it may not itself be regarded as exclu- 
sively charitable. 


Reservoir of Capital 


It should be obvious by this time 
that a foundation is more than an eff. 
cient philanthropic mechanism — more 
than a method of retaining control over 
property — and more than a device for 
exempting the income of a_ business. 
It is also a source of — a means of 
conserving and accumulating — capi- 
tal. In most cases, by reason of tax 
exemption, capital can be built up fast- 
er in a foundation than if it were ac- 
cumulated privately; and naturally it 
erodes more slowly. Hence in a very 
real sense, a foundation is a capital 
reservoir. 

Many unenlightened taxpayers have 
probably sought to build up substantial 
resources in a supposedly charitable 
foundation with the idea of later drain- 
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ing them off by devious, sleight-of-hand 
methods. Such practices, of course, can- 
not be condoned. 


A more usual attitude is simply to 
regard foundations as cooperative but 
bona fide investors and purchasers. The 
same items of property, whether securi- 
ties, business interests, works of art, 
country estates, or what-not, which can 
be donated outright to a foundation can 
also be bought by it, or even leased by 
it. Family control of a closely-held cor- 
poration, for instance, can be just as 
well maintained by having the founda- 
tion purchase all or part of the stock 
as by treating the stock as a charitable 
gift.19 

The main advantage of the capital 
reservoir built up in a foundation, how- 
ever, rests simply upon the circum- 
stance that it is largely additional to 
the resources of the taxpayer. It rests, 
that is to say, in the dealing which 
a foundation can often have with un- 
related third parties. A foundation, for 
example, can invest in securities and 
other property which the taxpayer him- 
self is unable or unwilling to pur- 
chase;!9* and within the limits of fiduci- 
ary fealty, it can never take a loss on 
them. 


"Cf. Koster, supra note 4, at 583; RESEARCH IN- 
STITUTE, FAMILY TRANSACTIONS 13 (1948). In deal- 
ings between ordinary taxpayers, there is usually 
a conflict of interest between buyer and seller. In 
the typical situation where the selling price exceeds 
the basis of the company’s assets, the buyer gen- 
erally finds it advantageous to buy the assets, 
whereas the seller prefers to sell the stock. For a 
well-reasoned discussion of this and similar prob- 
lems, see Stock, Purchase and Sale of a Corporate 
Business, 27 TAXES 627 (1949). 


Leaseback 


This advantage is by no means limit- 
ed to taxpayers who are currently short 
of funds. Take the case of a taxpayer 
who, being interested in a portion of 
the assets of a company, is suddenly 
confronted with an opportunity to buy 
all of the stock. Whether he borrows 
to purchase it, or simply utilizes his 
existing cash resources, he is faced with 
almost finsuperable tax difficulties in 
withdrawing the money with which to 
recoup his expenditures. But if he 
causes a foundation to buy the stock, 
then the foundation can declare itself 
dividends without the payment of a tax. 
The taxpayer in turn can rent or pur- 
chase from the foundation such prop- 
erties as he chooses, provided the prices 
fixed are fair. And in the end the foun- 
dation should be left with a profit. 

This last illustration approaches very 
closely to what has become popularly 
known as a leaseback transaction. The 
device of the leaseback — or the “pur- 
chase-lease,” “net lease.” or “sale-and- 
lease-back,” as it is sometimes called — 
is one of the most noteworthy current 
developments in the field of corporate 
finance; but since it has lately received 
exhaustive treatment in at least three 
leading law reviews,?° mere mention of 
it at this stage is sufficient. 


Variations of the usual leaseback 


12See Hearings, supra note 10, at 489; AMERICAN 
BAR ASSOCIATION, SECTION OF TAXATION, PROGRAM 
AND COMMITTEE REPORTS AT ANNUAL MEETING OF 
SECTION 84 (1949); P-H, WHAT’S HAPPENING IN 
TAXATION AND GOVERNMENT REGULATION 2 (March 
21, 1949). 
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pattern, of course, are innumerable. 
Coupled with capital gains, or even 
losses, the leaseback device may yield 
additional advantages. It is probably 
even feasible to employ it in connec- 
tion with family foundations or other 
affliated charities. Moreover, it might 
be possible to engage in a leaseback of 
such property as a personal residence; 
or the leaseback might be subsequent 


Cary, Corporate Financing Through the Sale 
and Lease-Back of Property: Business, Tax, and 
Policy Considerations, 62 Harv. L. Rev. 1 (1948); 
McPherson, Some Economic and Legal Aspects of 
the Purchase and Lease of Real Estate by Life In- 
surance Companies, 97 U. oF Pa. L. Rev. 482 
(1949); Note, Some Economic and Legal Aspects 
of Leaseback Transactions, 34 Va. L. REv. 686 
(1948). 
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to a gift of the property instead of the 
usual sale. Coupled with outside finan- 
cing, the leaseback device can be a use- 
ful means of building up substantial 
capital in a private foundation on only 
a nominal initial investment. 

[At this point, Mr. Eaton’s prepared 
paper described in detail the use of 
charitable trusts in the expansion of 
Textron Incorporated. Due to limita- 
tions of time, this portion of the paper 
was omitted, but will be published later 
by the Section and in an early issue of 
Virginia Law Review.| 


Socio-Economic Question 


One immediate consequence of the 
Textron transactions was a labor-insti- 
gated investigation by a biased Senate 
sub-committee.2! This investigation in 
turn resulted in the introduction of 
several bills designed to curb founda- 
tion activities.2* These pending bills 
serve to underline a danger which can 
scarcely be overemphasized: namely, 
that any tax device is liable to backfire. 


Not only are foundations potentially 
subject to legislative action, including 
the unpleasantness of investigations; 
but the courts themselves may very 
easily take a stricter attitude regarding 
them. Also, the Treasury Department, 
which views foundations with consider- 
able distrust, has for a long time been 
studying the related questions of tax- 
exempt organizations and _ leasebacks, 
with an eye to closing some of the 
loopholes. 


This is not to say, however, that 
foundations, cautiously utilized, can 
never be useful and reliable mechanisms 
for social welfare and tax avoidance. 
Under present laws, foundations are not 
only legal but encouraged.” Tax avoid- 
ance, which is lawful, should be dis- 
tinguished from tax evasion, which is 
not. 

Even family foundations, though used 
to retain .control of a business, are 
completely understandable. The truth 
of the matter is simply that taxes have 
climbed to confiscatory levels. This in- 
crease has often resulted in the union 


"Cf. Hearings, supra note 10, at 103, 667. The 
Hearings were the immediate consequences of a 
letter to Senator Charles W. Tobey from the re- 
gional head of the Textile Workers Union. SEN. 
Rep. No. 101, 81 Cong., Ist Sess. 5; Hearings, 
supra note 10, at 1. 

25, 1408, 8lst Cong., 
Cong., ist Sess. 

Cf. Commissioner v. F. G. Bonfils Trust, 115 F. 
(2d) 788, 791 (C. C. A. 10th 1940); Baker-Boyer 
Nat. Bank v. Henricksen, 46 F. Supp. 831, 834 
(W. D. Wash. 1942), aff'd, 1389 F. (2d) 877 
(C. C. A. 9th 1944). 

™aSTein & MARKS, TAX AVOIDANCE 1 (1936); 
Rouzer, The Problem of Personal Income Tax 
Avoidance, 7 Law & CONTEMP. PrRoB. 243, 244 
(1940). 


Ist Sess.; H. R. 2976, 81st 
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of two natural human desires: (1) the 
charitable instinct and (2) the wish of 
every man to provide for his family. 
Family foundations are simply a re- 
sult; and the question therefore is not 
one of their legitimacy but rather 
whether they are socially and economi- 
cally desirable. 


Clearly they have been subject to 
abuse;*°> yet on the other hand, they 
have done appreciable good.**¢ If tax ex- 
emption provisions have succeeded in 
diverting private funds to public pur- 
poses via foundations — even though 
the diversion may be partial, delayed, 
or intermixed with individual advantage 
—then such a result would seem to be 
both foreseeable and fully worthwhile. 


The same general attitude can be 
applied to the participation of educa- 
tional and charitable organizations in 
leasebacks and other business activities. 
Criticisms of such practices generally 
refer among other things to (1) the 
loss of public tax revenues, (2) the 
supposedly unfair competition with or- 
dinary businesses, and (3) the growing 
concentration of wealth and economic 
power in tax-exempt entities. 


One of the most persuasive arguments 
in favor is almost a direct inversion of 
the most important argument against. 


*bSee Hearings, 80th Cong., lst Sess. 3412 (Mar- 
shall Foundation); Blodgett, supra note 16, at 438 
(anonymous charity); Note, 34 Va. L. Rev. 182, 
192 (1948) (Duke Foundation). 


*¢Cf. CONYNGTON, op. cit. supra note 7a, at c. 
IV; GAMBLE, op. cit. supra note 6, at 188; Gow, 
Private Endowments and Enterprise, 73 TRUSTS 
AND ESTATES 25 (1941); Keppel, Opportunities and 
Dangers of Educational Foundations, 22 ScHOOL & 
Society 798, 799 (Dec. 1925); 107 INDEPENDENT 
AND WEEKLY REVIEW 33 (Oct. 1921); 8 SEN. Doc. 
No. 415, 64th Cong., Ist sess. 7430 (testimony of 
Samuel Untermyer). 


That is to say, the present tax system, 
with its top-heavy tax rates, has prac. 
tically dried up the traditional well. 
springs of venture capital. Foundations 
and other tax-exempt entities, by furn. 
ishing risk capital, cannot only succor 
themselves (by augmenting their jp. 
comes) but can somewhat counteract 
the dangerous inroads of the tax sys. 
tem. 


Publicity on Activities 


This is not to say, of course, that 
the present laws are beyond all improve. 
ment. Many excellent suggestions have 
been made for correcting and control. 
ling foundations,** among them: 

(1) Foundations should be limited 
in size. 

(2) Foundations which derive sub- 
stantial income from business activities 
should pay taxes thereon (or lose their 
exemption entirely). 


(3) Exemption should be denied to 
those foundations which over a period 
of years fail to distribute the bulk of 
their income (or enough of it to equal- 
ize their tax saving). 


(4) Foundations enjoying tax ex 
emption should publish a full report on 
their activities and finances. 


All these proposals have much in 
their favor, and some have illustrious 
backers. It would seem, however, that 
the fourth proposal alone should be 
sufficient momentarily. It has the obvi- 
ous virtue of putting first things first; 
for information should generally ante- 
cede reform. And it may even enable 
the courts and other authorities to take 
the needed corrective action 
case-to-case basis, thereby eliminating 
the necessity for any drastic reforma- 
tory measures. 


on 4a 


Foundations are legitimate objects of 
charitable giving. Subject to public 
scrutiny, they probably ought to re 
main so. 


*4See HARRISON & ANDREWS, op. cit. supra note 
6, at 74; 2 POLISHER, op. cit. supra note 4, at 
581; Andrews, New Challenges for Our Founda- 
tions, N. Y. Times Magazine, April 3, 1949, § 11, 
p. 53; Brown, The State and Endowed Charities, 
166 L. T. 229 (Oct. 1928); Embree, Timid Billions, 
198 HARPERS 28, 34 (Mar. 1949); Killough, Exemp- 
tions to Educational, Philanthropic and Religious 
Organizations in TAX EXEMPTIONS 23, 36 (1939); 
SEN. Rep. No. 101, supra note 21, at 23; Hearings, 
supra note 10, at 732; Hearings, 80th Cong., Ist 
Sess., 3425, 3544 (testimony of F. E. Andrews). 
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Virginia Trust Earnings 


Gross earnings of trust departments 
of Virginia state banking institutions 
for 1948 amounted to $621,463, out 
of total bank earnings of $23,877,535. 
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President 
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President 
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President 
Pennsylvania Salt Manufacturing 
Company 


ASSETS 


$ 43,206,598.23 


Cash on Hand 
and Due from Banks. 


U.S. Government 
Securities 


: 52,.567,860.41 
State, County and Municipal Securities . 
Other Securities . ary Sete he 

Stock of Federal Reserve Bank 

Loans, less reserve. 
a ae ee ae 
Investment in Fidelity Building Corporation 
Branch Office, 325 Chestnut Street 

Vaults, Furniture and Fixtures 

Real Estate. fr na 

Accrued Interest Receivable 

Prepaid Taxes and Expenses 

Other Assets 


Total Assets ... 


LIABILITIES 
Deposits 
U.S. Treasury .. 
Other Deposits 
Other Liabilities . 


Reserve for Interest, Taxes, etc. 


$ 6,817,027.81 
172,051,204.63 
181,464.97 
711,622.26 
Reserve for Contingencies . 
Total Liabilities and Reserves 
Capital Funds 
CAMBS cos ee eS 
Surplus. rey: 
Undivided Profits . 
Total Capital Funds . 


Total Liabilities, 
Reserves and Capital Funds 


$ 6,700,000.00 
13,300,000.00 
5,420,312.83 


2,000 000.00 


$ 95,774,458.64 
22,806,464.80 
12,882,673.19 
600,000.00 
69,289,357.15 
1,425,802.81 
2,814,117.48 

* 100,000.00 
544,483.82 

1.00 

618,834.53 
284,993.38 
40,445.70 
$207, 181,652.50 
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25,420,312.83 


$207,181,632.50 


United States Government obligations and other securities carried in the above 
statement are pledged to secure Government, State and Municipal deposits, 
Clearing House Exchanges, and for fiduciary purposes as required by law in the 


sum of $34,308 ,264.96 


STANLEY W. COUSLEY, President 


BROAD AND WALNUT STREETS, PHILADELPHIA 9 


Member Federal Deposit Insurance Corporation 


Member Federal Reserve System 











Tae administration of both personal 


and corporate trusts in all of their various 





phases continues to be the principal function 


of City Bank Farmers Trust Company. 


EXECUTOR CUSTODIAN OF SECURITIES 
MANAGEMENT OF INVESTMENTS TRUSTEE 


TRUSTEE UNDER PENSION AND PROFIT 


SHARING PLANS 


TRANSFER AGENT FISCAL AND PAYING AGENT 


REGISTRAR 


TRUSTEE UNDER CORPORATE INDENTURES 


MORTGAGE MANAGEMENT 


City Bank Farmers 
cnasrenro mn LUSE Company 


Head Office: 22 William Street, New York 
Uptown Office: Madison Ave. at 42nd Street; Brooklyn Office: 181 Montague Street 


Information may be obtained through any branch 
of The National City Bank of New York 


Member Federal Deposit Insurance Corporation 


TRUSTS AND EsTATES 





tha 


STATES 


APPORTIONMENT of ESTATE TAXES 


APPLICATION OF STATE STATUTES 


HE common law had a patly logi- 
Teal solution to the problem as to 
which of a decedent’s properties should 
bear the burden of estate taxes. In the 
absence of testamentary directions, it 
reasoned that the testator desired speci- 
fic bequests and legacies to be distribu- 
ted in the amount specified and decreed 
that the residuary estate was to bear 
the burden of all estate taxes. In the 
absence or insufficiency of a residuary 
estate, the taxes were, of necessity, 
prorated among the specific legacies. As 
the amount and complexity of estate 
taxes developed, however, this solution 
was challenged as being unfair. 


While the various Federal Revenue 
Acts clearly indicate that the tax is to 
be paid before distribution of the 
estate, they do not, with certain «few 
exceptions, indicate the individuals upon 
whom the tax will eventually fall. Thus 
it was that the states, when called upon 
to determine the problem of apportion- 
ment of the Federal estate taxes, ar- 
rived at divergent views. 


New Hampshire! and Kentucky? held 
that the tax was to be prorated, whereas 
New York® determined that an analysis 
of the language of the code, the Com- 
mittee Reports and a comparison with 
the former War Revenue Act of 1898, 
as interpreted by the Supreme Court’, 
clearly indicated that the Act imposed 
an “estate tax” as distinguished from an 
inheritance tax and that such tax was 
payable by the estate rather than by the 
legatees. Massachusetts’? and Pennsyl- 
vania® sided with the New York theory. 


Legislative Correction 


In 1930 New York acted to correct 
what it considered inequitable treatment 
of widows and children through non- 
apportionment of estate taxes. The 
Commission to Investigate Defects in 


the Law of Estates mentioned in its re- 
port’, , 





‘Fuller v. Gale, 78 N. H. 544, 103 Atl. 308 (1918). 

"Hampton v. Hampton, 188 Ky. 199, 221 S.W. 
496 (1920). 

*Matter of Hamlin, 226 N. Y. 407, 124 N. E. 4 
(1919) cert. den. 250 U. S. 672. 

‘Knowlton v. Moore, 178 U. S. 41. 

‘Plunkett v. Old Colony Trust Co., 223 Mass. 471, 
12 N. E. 265 (1919). 

In re Newton’s Estate, 74 Pa. Super. 361 
(1920). 


'N. Y. Legislative Document #69 (1930). 
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“Experience has demonstrated that in 
most estates the residuary legatees are 
the widow, children, or near and more 
dependent relatives. *** The burden of 
the tax has been imposed upon the re- 
siduary legatees not only as to property 
passing under the wills but also upon 
transfers whether by gift or inter vivos 
trust, or other form of transfer taking 
effect at death. *** Thus the residuary 
legatees have been compelled to pay the 
entire estate tax ***,” 


The Commission then proposed that 
the legislature provide the statutory au- 
thority for the apportionment of both 
Federal and State taxes. The Legislature 
in a coordinated revision of the New 
York Tax Law® and the Decedent Estate 
Law® decreed apportionment. 


Other states were apparently reluctant 
to follow New York, perhaps because of 
doubt concerning the constitutionality 
ef such a statute. Finally in 1937, Penn- 
sylvania'® and Maryland'! enacted 
statutes based upon the New York law. 


Constitutionality Upheld 


The constitutionality of the New York 
apportionment statute was squarely 
presented in the Del Drago case!*. The 
New York Court of Appeals, after hold- 
ing the case more than seven months 
after argument, decided by a four to 
three majority that the statute was un- 
constitutional as repugnant to the pro- 
visions of the Federal estate tax law and 
the Fourteenth Amendment to the Fed- 
eral Constitution. The United States 
Supreme Court, reversing the New York 
Court of Appeals'*, ruled that the im- 
pact of the Federal tax was a matter 
for determination by State law, except 
when it had been specifically set forth 
in the Federal statute. 


SSection 249(n) Article 10 C (L-1930 ch. 710). 

*Sec. 124, Cons. laws ch 13 (1930). 

Act. No. 565 P. L. 2762 law 1937, Tit. 20 Sec. 
844, 

NAnn. Code Md. (1939) Art. 81, Sec. 126. 

12Matter of Del Drago, 287 N. Y. 61, 38 N. E. 
2d 131 (1941). 

Sub. nom. Riggs v. Del Drago, 317 U. S. 95 
(1942). 

4#Penn. Anno. Code 1937, Act #565, P. L. 2762 
L. 1937 Tit. 20, Sec. 844. Maryland—Chp. 156, L. 
1947. Cal.—Sec. 970 L. 1948 Chp. 894 (1948). Tenn. 
—L. 1943 Chp. 109, Sec. 1. Conn.—L. 1945 Chp. 
228. Mass.—Gen. law 1943 C 65a, Sec. 5, and L. 
1948, Chp. 605. Va.—Code 1942, Sec. 5440 (b) as 
added by L. 1946 Chp. 128. Delaware—L. 1947, 
H. B. 65. New Hampshire—Ch. 88—A Sec. 1 as 
added by L. 1943 Chp. 75 and L. 1947 Chp. 102. 
Nebraska—L. B. 158 eff. March 21, 1949. Florida— 
H. B. 1207 L. 1949 eff. June 18, 1949. 


Since that decision, other States have 
adopted apportionment statutes. Today 
thirteen States have adopted true ap- 
portionment statutes, eleven’* closely 
following the New York law. Arkansas’® 
has its own type of statute not so de- 
tailed as the New York law. North Da- 
kota!® provides only for apportionment 
of the State tax. Texas has a special ap- 
portionment statute’? designed for ap- 
portionment of the Federal tax when 
the tax is increased in part because of 
the interest of the surviving spouse in 
community property. Maine adopted an 
apportionment statute in 1943 but re- 
pealed it in 194718. Other States have 
held that the doctrine of equitable ap- 
portionment exists by common law.’® 


Theory of Apportionment 


These apportionment statutes simply 
attempt, and on the whole successfully 
so, to spread the tax impact in an equit- 
able manner among those who inherit. 
The essence of the statutes is that, in 
the absence of clear and unambiguous 
expression of testamentary intent in 
placing the burden of estate taxation, 
the total of all estate, inheritance, trans- 
fer or succession taxes will be equit- 
ably apportioned among the interests 
taxed. The doctrine applies only to the 
Federal taxes and those of the state 
of domicile. Taxes imposed by foreign 
states continue to be borne as an ex- 
pense of the estate and charged accord- 
ingly. 

Connecticut has, by a recent amend- 
ment”® to its statute, provided that if 
the probate judge finds that the Federal 
and State taxes have been borne by a 
party or parties in interest in a manner 
satisfactory to them or to their legal 
representatives, no proration shall be 
made unless specifically requested by a 
party in interest. Such a provision 
should be of particular value to corpo- 
rate executors, since it seems to provide 

Sec. 1, Act #19, L. 1943. 

“R. C. 1943, Sec. 57—3723. 

“Texas L. 1947 C 401, Sec. 3683 (a), Vernons 
Texas Civil Stat. 

18L. 1945 C 269, Repealed HB 1353 L. 1947. 

See Apportionment of Estate Taxes, Fleming 
43 Ill. L. R. 153, 157 (1948). 

Act. 331, laws 1949 amend. Sec. 2076. For an 
excellent study of the Conn. statute, see Apportion- 


ment of Federal and Estate Taxes in Conn., Conn. 
Bar Journal, July 1946; ‘““‘Taxes’’, Nov. 1946. 
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a simple, effective and prompt method 
of tax payment ‘without resort to the 
courts or litigation between the execu- 
tor and the parties in interest. It enables 
the executor to close out this phase of 
his duties in a manner satisfactory to 
the courts, beneficiaries and himself. 


The effect of the cargo on a ship is 
determined more by its distribution 
than by its amount. So, also, the effect 
of the tax burden upon an estate may 
be minimized by planned distribution 
of the burden. The apportionment stat- 
utes may be considered as a ready-made 
plan to be applied in the absence of a 
custom-built plan. 


Basic Problems 


Analysis of the statutes reveals cer- 
tain legal problems implicit in all of 
them. The broad problems involved in 
this area of the law may be stated as: 


1. Are the statutes constitutional? 


2. What are the jurisdictional difficul- 
ties? 


3. To whom, how and when do these 
statutes apply? 


Reference has already been made to 
the Del Drago decision upholding the 
constitutionality of the New York stat- 
ute. The Connecticut, Pennsylvania and 
Massachusetts statutes have been at- 
tacked on the basis of retroactive appli- 
cation of the laws and other constitu- 
tional grounds. None of these attacks 
has been successful.2 While the Con- 
necticut law was specifically made retro- 
active for a one-year period, the court 
was content to rely on the Pennsylvania 
and Massachusetts decisions. The courts 
have pointed out that the legislation 
merely provided a means of distributing 
the burden of constitutional taxes and 
at all times preserved to the testator 
his right to fix that burden by enuncia- 
tion of his own plan. The courts also 
pointed out that the legatees lose noth- 
ing since nothing vests in them until 
the taxes have been paid. 


The constitutionality of the Califor- 
nia statute has been questioned on two 
grounds**, The first was that the statute 
was invalid both under the due process 
clause of the Fourteenth Amendment 
of the Federal Constitution and also 
under the Uniform Operation provision 
of the Constitution of California. The 
second and similar ground was that the 
California apportionment statute did 

"Griffiths v. McCarthy, 16 Conn. Sup. 148, Mer- 
chants Nat. Bk. v. Merchants Nat. Bk., 318 Mass. 


563. In re Jeffreys Estate, 333 Pa. 15; In re Har- 
veys Estate, 350 Pa. 53, 38 A (2d) 262 (1944). 


2In re Welsh’s Estate, 200 P. (2d) 189 (1948). 
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not operate uniformly upon all persons 
in the same category and thus violated 
the constitutional provision requiring 
uniformity of taxation. That same argu- 
ment had been unsuccessfully used 
against the Pennsylvania statute. The 
court rejected both arguments, pointing 
out that all the beneficiaries are affected 
alike by the application of the statute, 
the variance being due to the graduated 
Federal tax as applied under the rule 
laid down in the statute. 


In the light of these decisions the 
present apportionment statutes seem 
safe against constitutional attack. 


Jurisdiction 


The main jurisdictional problem 
arises when the properties and the per- 
sons affected by the apportionment are 
beyond the jurisdiction of the courts 
of the decedent’s domicile. The Federal 
courts have recognized the right of the 
state of domicile to provide by legisla- 
tion a plan for distribution or alloca- 
cation of the Federal estate tax”. The 
validity of adjudications under such 
legislation is dependent upon jurisdic- 
tion in personam or in rem.”4 


Two New York cases held that Fed- 
eral estate taxes on property outside the 
state of domicile must be apportioned. 
In the Adams case**, the testator, a resi- 
dent of New York, devised some New 
Hampshire real property to her husband. 
The executor included its value in the 
estate for Federal estate tax purposes, 
paid the tax and then sought to collect 
from the husband, who objected on the 
ground that the property passed to him 
under the laws of New Hampshire. Sur- 
rogate Foley held that the New York 
statute contemplated “the recovery of 
the tax from any person in possession 
of property, real or personal and wheth- 
er situated within or without the State 
of New York, which is required to be 
included in the gross estate for Federal 
or State tax purposes.” 


In the Adams case the Court had jur- 
isdiction in personam. In the Cronise 
case*®, the decedent, a resident of New 
York, left real and personal property in 
California but the residuary estate was 
in New York. The California benefi- 


Edwards v. Slocum, 287 F. 651, affm’d. 264 
U. S. 61; Y. M. C. A. v. Davis, 264 U. S. 47; Hep- 
burn v. Winthrop, 63 App. D. C. 309, 838 F. (2d) 
566. 

In re Buckman’s Will, 270 A.D. 707, 62 N. Y. S. 
(2d) 337, 296 N. Y. 915, 738 N. E. (2d) 87 (1947) 
cert. den. sub. nom. Kay v. MacCormack, 332 U. S. 
763 (1947). 

22Jn re Adams Estate (Surr. Ct., N. Y. Co.) 37 
N. Y. S. (2d) 587 (1940). 

26Jn re Cronise’s Estate (Surr. Ct., Monroe Co., 
N. Y.), 167 Misc. 310, 6 N. Y. S. (2d) 392. 


ciary also received New York persona 
property plus a life interest in a trust, 
Although the beneficiary was then jp 
California, the court held that rather 
than require the executor to proceed 
against the beneficiary by action jp 
California, enough of her income from 
the proceeds of the New York trug 
should be impounded to satisfy the tax, 


While payment of both Federal and 
State taxes is governed by the laws of 
the state of domicile, the courts of other 
states, wherein lies some of the res, will 
construe the laws of the state of doni. 
cile to determine whether any tax 
chargeable against the estate of the de. 
cedent is payable out of the property 
within the jurisdiction of the said sister 
state’. 


Effect of Domicile Change 


The extreme problem in jurisdiction 
arises when, during his lifetime, the 
testator establishes a trust, in state A 
having no apportionment statute, com. 
posed of properties in that state. The 
trustee and beneficiaries are domiciled 
there. Subsequently the testator estab- 
lishes domicile in state B, which has 
an apportionment statute. He then dies 
and the trust is included in his Federal 
tax estate. If he leaves no directions to 
the contrary, his executor will wish to 
recover a share of the Federal tax from 
the trustee. According to the law of 
state A, the trust is a completed trans- 
action whose administration normally is 
controlled by the law of that state. One 
writer 78 suggests that the attempted 
recovery by the executor be based upon 
the premise that the state’s power to 
apportion is co-extensive with the state's 
power to tax. 


It is here submitted that the executor’ 
petition be based upon broader grounds: 
that any rightful tax may be apportioned 
by the state of domicile. Apportionment 
of taxes is primarily a determination of 
the rights of private parties. The Feder- 
al estate tax creates a valid lien against 
the entire taxable estate, wherever sit 
uated. Payment of the tax discharges 
that lien. There exists no rule of policy 
in any state that the tax burden be 
borne by the residuary estate. It is 
merely a rule of construction which 
points to the funds for paying an ul 
avoidable charge. If the courts of state 
A will accept the proration statute of 


21Central Hanover Bank & Trust Co. v. Peabody 
(N. ¥. Sup. Ct. 1947, Conn. statute) 68 N. Y.§ 
(2d) 256; Matter of Chase Nat. Bank (N. Y. Sup. 
Ct. 1945, Calif. statute) 55 N. Y. S. (2d) 470. 

283Apportionment of Federal & State Taxes In 
Connecticut, 24 Taxes 1086. 
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state B as providing an integrated sys- 
tem of allocating the tax load, the indi- 
vidual rights affected by the estate will 
be settled according to a foreseeable, 
harmonious plan. 

The beneficiaries in state A have re- 
ceived a benefit by virtue of the tax 
payment and no equitable reason ex- 
ists for their not contributing to that 
payment. Hence, the proration of the 
tax on the trust should be deemed con- 
trolled by the law governing the testa- 
tor when the tax came into being; not 
by the law governing the trust when 
the trust came into being. This doctrine 
would seem to afford a fair, albeit 
sweeping, solution to jurisdictional 
problems. 


To Whom Do Statutes Apply? 


Since the Federal estate tax may, in 
many instances, largely be reckoned 
upon interests passing outside the pro- 
bate estate, Section 826 of the Internal 
Revenue Code was enacted in 1926, 
giving the executor limited rights to 
demand contribution for a share of the 
estate taxes, but this right was defined 
only in the cases of life insurance pro- 
ceeds and of properties subject to a 
taxable power of appointment and not 
clearly exonerated from the tax burden 
by the testator. 


The state statutes usually provide 
that the tax burden be apportioned 
among “the persons interested in the 
estate” and require the executor to re- 
cover the proportionate amount of such 
tax “from whomever is in possession or 


from the persons interested in the 


estate.” Persons interested in the estate 
are defined as those persons who may 
be entitled to receive or who have re- 
ceived or who are the beneficiaries of 
property or of an interest which is re- 
quired to be included in the estate. 


Efforts have been made to cover, 
under this descriptive blanket, life in- 
surance companies which have either al- 
ready paid in full or who still retain 
the proceeds of policies under settlement 
option arrangements. Some states have 
eliminated such problems by stating in 
specific language that the taxes shall 
not be recovered from insurance com- 
panies*®. In other states, a general rule 
has been evolved that a simple debtor- 
creditor relationship exists between the 
company and the beneficiary and that 
the company is not a “person” within 
the apportionment statutes.*° 


2°Md., Mass., N. H., Fla. 


John Hancock Mutual Life Ins. Co. v. Helver- 
ing, 128 F. (2d) 745; In re Moreland’s Estate, 351 
Pa. 623, 42 A (2d) 63; Hughes v. Sun Life Assur., 
159 F. (2d) 110 (CCA 7th 1946); Marks v. Equit- 
able Life Assur. Soc., 185 N. J. Eq. 339. 


Insurance Company Liability 


An exception to the general rule is 
Matter of Scott®!. Therein it was held 
that the insurance company, which still 
had possession of insurance proceeds, 
was obliged to pay to the executor the 
amount of Federal and State taxes ap- 
portioned against such insurance. But 
that case did not hold the insurance 
company to be a “person” within the 
meaning of the law and it must be 
limited to its own facts. The insurer, in 
its answer, admitted that the proceeds 
remained with it subject to the provis- 
ions of the policies. The language set 
forth in the exhibits, such as “principal 
amount retained,” “proceeds then in the 
company’s hands,” “withdrawal,” etc. 
led the majority of the court to hold 
that such expressions indicated a con- 
cept of something more than a mere 
debtor-creditor relationship. Since it 
actually “retained the proceeds” under 
the language of its settlement option 
agreements, it was “in possession of — 
property” includable in the gross estate. 

In the light of the fact that the in- 
surance company had not received any- 
thing from the estate and had really 


31286 N. Y. S. 138, aff’d 274 N. Y. 538, 10 N. E. 
(2d) 538, cert. denied sub. nom. Northwestern 
Mutual Life Ins. Co. v. Central Hanever Bk., 302 
U. &. 721. 
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made no segregation of any of its funds, 
the decision seems rather tenuous. A 
later case** has held that when an in- 
surer is called upon to pay the tax 
it can recover the settlement certificates 
in the hands of the beneficiaries and 
issue new ones reflecting the net amount 
of the proceeds after payment of the 
tax to the executor. Nor need unborn 
issue be cited or represented in such 
proceeding. 

A Federal court held in April that 
the California statute does not give the 
executor a right to recover from an in- 
surer nor from the funds depositd by 
the insurer with the court in an inter- 
pleader action**. 


The Zahn Case 


A case that recently caused consid- 
erable concern among all life insurance 
companies is Matter of Zahn. The in- 
sured had, as part of a divorce settle- 
ment, assigned a $50,000 policy to his 
former wife. He died in 1937. The 
insurer, having received proof of death 
from the former wife and having noti- 
fied the State Tax Commission in ac- 


Matter of Smith, N. Y. L. J., 12/22/48 (Surr. 
Ct. N. Y. Co.). 

"West Coast Life Ins. Co. v. Twogood, 83 F. 
Supp. 710. 
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cordance with the New York Tax Law, 
paid the proceeds. In the initial ac- 
counting proceeding in 1939, these in- 
surance proceeds, although known to 
the executors and the Internal Revenue 
Bureau, were not mentioned. The form- 
er wife apparently used the proceeds 
and died, allegedly insolvent. Later, the 
Internal Revenue Bureau, relying on 
Helvering v. Hallock®*, claimed that 
these proceeds should have been inclu- 
ded in the husband’s estate for Federal 
estate tax purposes. This claim was com- 
promised by the executors who, in 1945, 
sought to have the taxes attributable to 
the policy charged to the insurer. 


The Surrogate held the insurer liable 
even though they had paid all the pro- 
ceeds many years before**, When, on 
reargument, the impact of such a deci- 
sion on the prompt payment of life in- 
surance claims was pointed out, the 
Surrogate stated the insurer would have 
to “* * * measure the prospect of its 
liability for a tax plus its inability to 
collect it from the beneficiary and * * 
determine as a matter of business policy 


54309 U. S. 106. 


85188 Misc. 856 (Surr. Ct. N. Y. Co. 1946), aff’d. 
on rehearing, 188 Misc. 862, 69 N. Y. S. (2d) 829, 
revd., 273 App. Div. 476, 77 N. Y. S. (2d) 904, 
aff’d. 299 N. Y. 
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* * * (whether) the risk can be under. 
taken and the loss occasioned by the 
risk be absorbed in the general expense 
of doing business.” 


Both the Appellate Division, which 
reversed the Surrogate, and the Cour 
of Appeals unanimously held that 
“person interested in the estate” can 
only mean a person who has a benef. 
cial interest therein and who expects 
or has received a share of assets left 
by the decedent. The Appellate Divi. 
sion pointed out that on the facts in 
Matter of Scott, it was not required to 
determine whether an insurance com- 
pany came within the classification of 
a person interested in the decedent’s 
estate. The court further stated that 
it seemed apparent that in the Scou 
case it took such a view for granted 
and continued: “In any event, we now 
hold that a person interested in the 
decedent’s estate within the contempla. 
tion of the law (Decedent’s Estate Law 
Sec. 124) shall be possessed of a bene. 
ficial interest.” 

Based to some extent on the lower 
court decision in the Zahn case, a bill*® 
to amend Section 124 was introduced 
upon the recommendation of the Exeec- 


Senate 2030, Feb. 18, 1948. 
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utive Committee of the Surrogates Asso- 
ciation of the State of New York. Under 
one of the proposed changes, all per- 
sons possessed of property required to 
be included in the gross tax estate and 
required to contribute to the burden of 
the estate taxes, could point to the 
statute as authority for withholding pay- 
ment to beneficiaries of the property 
in their hands until the tax burden upon 
such property was determined or pro- 
vision made for payment of the tax ap- 
portioned to the property. It is submit- 
ted that the proposed cure was a great 
deal more drastic than the compara- 
tively rare irritation that was partly re- 
sponsible for its recommendation. Such 
an amendment would have delayed pay- 
ment of insurance proceeds until it 
could be determined first whether any 
Federal or State taxes were payable 
and secondly, if so, how much’ was due 


and what portion was chargeable against 


such insurance. 


Service Insurance 


Proceeds of United States Govern- 
ment War Risk Insurance are includible 
in the gross estate for Federal estate 
tax purposes** and the same applies to 


"United States Trust Co. v. Helvering, 307 U. S. 
67. 


proceeds of National Service Life In- 
surance. The executor, though, can only 
collect the tax from other property and 
has no right of recovery from the bene- 
ficiaries of such insurance proceeds.**® 


In regard to the other specific matter 
mentioned in Code Section 826, prop- 
erty subject to a power of appointment, 
the courts have consistently allowed the 
executor to recover ratably from the 
appointees.*® The 1942 amendment, of 
course, assures the executor’s right to 
such payments unless the decedent makes 
other specific provisions. The apportion- 
ment statutes usually are specific on this 
subject and spell out the manner in 


which the tax shall be distributed. 


How, When Apportionment Applies 


The other problems that arise under 
apportionment statutes present relative- 
ly few questions. In many instances, 
they are occasioned by lack of unambig- 
uous language in the testator’s will. 
Since New York was the first state to 
have a true apportionment statute cov- 
ering both the Federal and State tax 


38Letters dated March 14, 1946 and April 9, 1946 
to Prentice-Hall and signed D. S. Bliss, Deputy 
Commissioner. 

°See Hooker v. Drayton, 69 R. I. 290, 38 A (2d) 
206. 


and since many of the other states have 
patterned their statute on that of New 
York, it is logical that most of-the law 
has been made in New York. 


Certain rules*® have evolved from 
litigation. For the sake of brevity, they 
will be stated with little discussion. 


A. Unless the will directs “with cer- 
tainty of expression” directions against 
apportionment, the statute applies.*? 


B. The burden of proof is upon those 
contending against apportionment.*” 


C. Unlimited direction to pay “all” 
taxes from the residuary estate includes 


any taxes on property not passing under 
the will.** 


D. Where the directions against ap- 
portionment are limited to property 
and devises passing under the will, all 
other property included in the taxable 


*T am indebted to Mr. J. Hutton Hinch of the 
New York Bar, member of the Committee on The 
Surrogate’s Court, Association of the Bar of the 
City of New York, for permission to use the out- 
line of his lecture before the Practicing Law In- 
stitute in 1948 on Apportionment Problems under 
the New York law. 


“\In re Mills Estate, 64 N. ¥. S. (2d) 105 (1946). 


“In re Blumenthal’s Will, 180 Misc. 895, 42 
N. Y. S. (2d) 898, aff’d. 293 N. Y. 707, 56 N. EL 
(2d) 588. 


“Jn re Halle’s Will, 270 App. Div. 619, 61 
N. Y. S. (2d) 694 (1946). 


We maintain complete trust 


services for individuals and corporations. We invite your 


inquiry whenever we can be of assistance in this area. 


CITY NATIONAL BANK 








AND TRUST COMPANY of Chicago 


OcToser 1949 








estate will have to bear its proportion- 
ate share of such taxes.** 


E. Estate taxes are apportioned 
among those receiving a share of the 
estate in the proportion which the share 
bears to the total taxable property.*° 


F. Charities are entitled to the full 
benefit of their deductions.*® 


G. There will be no apportionment 
against a trust or legacy established in 
satisfaction of a bona fide debt of the 
decedent** under the New York law. 
But Pennsylvania** has refused to fol- 
low this decision. The New York deci- 
sion strains the intent of the statute and 
it is submitted that the Pennsylvania de- 
cision is sounder law. Nor are credi- 
tors of the estate liable for any taxes.*® 


H. Where penalties and interest are 
assessed, they will be chargeable, when- 
ever possible, to the person whose acts 
or defaults caused the penalty.®° If the 
delay is unavoidable, then the interest 
is apportioned in the same manner as 
the tax. 


I. While the earlier cases have held 
that the interest was part of the tax 
payment and therefore chargeable to 
principal,®' the weight of authority now 
is to the effect that interest on such 
taxes is chargeable against income to 
the extent that income was actually 
earned on the taxes due.®” 


And it has later been held®* that, 
since the Federal estate tax is due and 
payable fifteen months after death, with 
interest running only from the due date 
of the tax, earnings on the Federal tax 
principal during such fifteen-month tax 
period should not be charged with the 
payment of interest accruing thereafter. 


J. Taxes levied by a foreign state on 


“In re Ryan’s Estate (1942), 178 Misc., 1007, 
36 N. Y. S. (2d) 1008, aff’d 265 App. Div. 1051, 
leave to appeal denied, 290 N. Y. 933. 

““In re Adler's Estate, (1934) 151 Misc. 338, 271 
N. Y. S. 373. An excellent article on Apportion- 
ment of Death Taxes will be found in 54 Harvard 
Law Review 10 (1940). 


“In re Starr’s Estate, (1935) 157 Misc. 103, 282 
N .Y. S. 957. 


“In re Brokaw’s Estate, (1943) 41 N. Y. S. (2d) 
57, aff’d. 293 N. Y. 655 (alimony trust). 

“In re Stadtfeld’s Estate, 359 Pa. 147, 58 A. 
(2d) 478. 


“In re Oppenheimer’s Estate, (1938) 166 Misc. 
622, 2 N. Y. S. (2d) 786. 


“Matter of Oakes, 127 Misc. 779, aff’d. 220 App. 
Div. 758. In re Ryles Estate, (1939) 170 Misc. 450, 
10 N. Y. S. (2d) 597; In re Jamison’s Estate, 
(1946) 64 N. Y. S. (2d) 786. 


*'\Matter of Clark, 169 Misc. 202, 7 N. Y. S. (2d) 
176; Matter of Schmidt, 36 N. Y. S. (2d) 490. 


"=Comment “E” (Sec. 233) Restatement of 
Trusts; Matter of Harjes, 170 Misc. 431, 10 N. Y. 
S. (2d) 627; In re Ryles Estate, supra; In re 
Smith’s Will, (1948) 82 N. Y. S. (2d) 468; In re 
Jack’s Estate, (1947) 182 P. (2d) 605. 


Jn re Chamber's Estate, (1945) 54 N. Y. S. 
(2d) 88; Central Hanover Bank and Trust Co. v. 
Peabody, (1947) 68 N. Y. S. (2d) 256. 
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property within such foreign state are 
not apportionable. If required to be 
paid in order to administer property, 
they will be treated as expenses of ad- 
ministration.5* But it is to be noted 
that the New York tax law® specific- 
ally prohibits, in valuing the net estate, 
any deductions for “property taxes not 
accrued before his death, or any estate 
succession, legacy or inheritance taxes.” 


K. Federal estate taxes on out-of- 
state property must be apportioned.®® 


L. Federal gift tax credit inures to 
the benefit of the estate as a whole, 
since the estate is taxed as a whole 
and not on separate interests.57 


Effect of Marital Deduction 


The marital deduction provisions of 
the Revenue Act of 1948 will, unless 
the states follow with similar legislation, 
result in some unintended effects upon 
the share of the estate passing to the 
surviving spouse. In New York, for 
example, the law imposes an estate tax 
upon the death of the surviving spouse 
but does not free the first decedent from 
the tax on any part of the transfer to 
the spouse. Thus, a double estate tax 
burden is incurred in New York to 
obtain the marital deduction for Fed- 
eral estate tax purposes. This burden 
may be aggravated by the New York 
estate tax law which allows a deduction 
for prior taxed property only if Feder- 
al gift or estate tax was paid by the 
estate of the first decedent. Thus, no 
such deduction would be allowable if 
the marital deduction avoided Federal 
estate tax in the first estate. 


The Committee on Taxation of the 
New York State Bar Association has 
recommended that the State estate tax 
law be amended to provide for a mari- 
tal deduction similar to that of the 
Federal code. Oklahoma introduced a 
bill in 1949 (S. 43) to incorporate the 
marital deduction in the State’s tax 
structure but the bill died in the Senate. 
Unless certain states incorporate simi- 
lar provisions in their laws, we may 
well see future changes of domicile ini- 
tiated because of the impact of the state 
tax system. 


Great care must be given to a review 
of wills to make certain that recognition 
has been given to the marital deduction, 
its effect on the estates of both husband 








Matter of Halle, 183 Misc. 858, 51 N. Y. S. 
(2d) 375; Matter of Hastings, 183 Misc. 520, 49 
N. Y. S. (2d) 527. 

55Sec. 249 S-1. 

“Matter of Cronise, 167 Misc. 310, 6 N. Y. S. 
(2d) 392; Matter of Adams, 37 N. Y. S. (2d) 587. 

Matter of Blumenthal, 182 Misc. 137, aff’d. 293 
N. Y. 707. 


and wife, and the possible impact of 
administration expenses and apportion- 
ment of taxes. Apportionment, as affect- 
ed by the marital deduction, has al. 
ready been before the courts in New 
York.5® The ruling, as could be ex. 
pected, was that the marital deduction 
must be considered in apportioning the 
Federal tax but not the New York tax. 
This is done by multiplying the tax by 
a fraction whose numerator is the wi- 
dow’s share less the marital deduction, 
and whose denominator is the net estate. 
The result is the widow’s share of the 
Federal tax. Since the purpose of the 
marital deduction is to allow a surviv- 
ing spouse to take a portion of the 
estate free of Federal tax, that result 
is there achieved. The court pointed out 
that the marital deduction is substan- 
tially in the same category as the char- 
itable deduction allowed by Section 812 
(d) of the Code. 


While Sections 826 (c) and (d) pro- 
vide that an executor cannot recover 
any pro-rata share of the tax on insur- 
ance or property subject to exercise of 
a power of appointment which the wi- 
dow received under the marital deduc- 
tion, such restriction is limited to Fed- 
eral taxes only. Unless, therefore, a tes- 
tator specifically excepts the marital 
deduction property from the burden of 
any State tax, it will have to bear its 
proper share. 


Legislative Clarification 


While many problems have arisen un- 
der the apportionment statutes, the great 
majority of such problems were not due 
to improper draftsmanship of the stat- 
utes, but rather to improper draftsman- 
ship of wills. Some simple amendments 
and additions to an apportionment stat- 
ute such as New York’s would be of 
assistance in clearly defining and refin- 
ing questions which have heretofore 
arisen. Amendments might provide as 
follows: 

1. Apportion, in addition to the federal 


and local state taxes, those similar taxes 
of other states on a reciprocal basis. 


2. Provide that credit for gift taxes ac- 
crue to the estate as a whole. 


3. Interest on taxes would be prorated 
in the same manner as the tax itself and 
charged against income of the property or 
fund taxed at the average rate earned, any 
excess to be charged to principal. 

4. Any discounts would inure to benefit 
of the funds making such prepayment. 

5. Make apportionment mandatory un- 
less the will or inter vivos trust instru- 
ment contained contrary directions “by 
explicit and unequivocal text.” 


'8Matter of Peters, (1949) 88 N. Y. S. (2d) 142, 
aff’d. App. Div. 2nd Dept., N. Y. L. J., 6/14/49 
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6. Make a compromise or settlement by 
fiduciary with the taxing authorities bind- 
ing on interested parties unless made in 
bad faith or fraud.59 







7. If the taxes have already been paid 
and the tax burden has been borne by a 
party or parties in interest in a manner 
satisfactory to them or their legal repre- 
sentatives no pro-ration of such taxes shall 
be made unless specifically requested by 
a party in interest.6° 












8. Specifically prohibit the collection of 
taxes from insurance companies. 








Planning Suggestions 





In drafting instruments, the attor- 
ney’s advice as to the wisdom of direct- 
ing tax payments must be based upon 
close knowledge of the entire situation, 
including full realization of the applica- 
bility of the marital deduction. Every- 
thing which may fall within the tax 
estate should be determined and incor- 
porated into a cohesive, all-embracing 
plan of distribution. Particular heed 
must be paid to interests passing outside 
the will; e.g., insurance proceeds, joint- 
ly held property, interests subject to a 
power of appointment, “Totten” trusts, 
savings bonds, inter vivos trusts and 
gifts, etc. Taxes on those should be fore- 
seen and the funds for their payment 
determined in advance, and that mode 
of payment specifically directed. 








The nature of interests passing under 
the will should also be analyzed. When 
the tax is apportioned, the amount of 
tax contributed by an individual legatee 
will vary with the value of the entire 
estate. Hence, it seems wise to direct 
that small sentimental bequests be free 
of tax. This would also seem wise when 
the testator’s intent is to leave a sum or 
annuity measured for a specific purpose; 
e.g., pensioning an old retainer. There 
may also be administrative convenience 
in directing annuities to be free of tax, 
since such interests become liable for 
tax as received. Where liquid funds to 
pay taxes are to be provided by insur- 
ance payable to the estate, the tax bur- 
den should be directed to those funds 
by the will. The status of property pass- 
ing by codicil should be clarified, as 
well as the provisions for paying taxes 
on out-of-state property, for the rules of 
apportionment here discussed will not 
ordinarily be applied to foreign taxes. 
























If the decision is to have all taxes 
borne by the residuary estate, it is sug- 
gested that the following language be 








Most of these suggestions were in the proposed 
1948 amendment to Section 124 Decedent Estate 
Law, (S. 2030-1948) which failed to pass. 

In line with recent Conn. amendment, Act. 331, 
Law 1949. 
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employed: “I hereby direct that all 
estate, inheritance, transfer, succession 
taxes or death duties, or similar charges, 
levied upon my estate or occasioned by 
my death, be paid out of the residue of 
my estate.” The value of this lies in the 
fact that it avoids words of limitation 
in describing the interests taxed. Such 
clause is an extremely wise precaution, 
especially in a jurisdiction which has 
not adopted apportionment legislation, 
since it affords a safeguard that the will 
will be probated as planned and not 
subject to retroactive legislation. 

While a will is the cornucopia from 
which flow the fruits amassed by the 





































sold. 
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decedent, the apportionment statutes are 
the balances that automatically come 
into play, when the will is silent, and 
provide for a fair, impartial distribu- 
tion of the sovereign’s share of such 
fruits. The form of the will is important, 
but on the substance depends the tax. 
It is the clear, direct and unequivocal 
directions encompassing all the taxable 
estate that do the complete job. As the 
late Mr. Justice Holmes once wrote: 
“The only use of forms is to present 
their contents, just as the only use of a 
pint pot is to present the beer (or what- 
ever lawful liquid it may contain), and 
infinite meditation upon the pot never will 
give you the beer.” 
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PROBATE PROBLEMS under MARITAL DEDUCTION 


Report of Committee on Probate Courts: Law and Procedure 


ANY of the problems in an estate 
Miinvolving a marital deduction will 
come to light during the ensuing year. 
With this in mind, the Committee has 
done the necessary groundwork for col- 
lecting and studying such problems and 
has considered certain questions and 
controversies which have already arisen 
or appear likely to arise.’ 


Joint Income Tax Returns 
of Executor and Surviving Spouse 


Notwithstanding lack of state legisla- 
tive sanction, use of joint returns in 
non-community property States has been 
extensive since the passage of the Act, 
for the reason that in a majority of 
cases the combined income taxes of the 
surviving spouse and the decedent’s 
personal representative will be thereby 
reduced. When community income is 
the only income of the parties, there is 
no need to resort to a joint return, since 
such income may be divided equally be- 
tween and be reported in the separate 
returns of the surviving spouse and the 
decedent. 


When the joint return is beneficial 
to the estate and the income of the sur- 
viving spouse is correctly reported, 
there appears to be no danger of lia- 
bility of the Executor or Administrator. 
In such cases the parties will carefully 
apportion the tax payment and should 
enter into a written agreement. 


Frequently it is difficult for the per- 
sonal representative to ascertain whether 
or not the income of the surviving 
spouse has been correctly reported. In 
such instances the Executor or Admini- 
strator should bear in mind that the 
filing of a joint return may impose a 
possible liability on the personal repre- 
sentative in his individual capacity for 
the correct amount of the tax, interest 
and penalties, even though the entire 





‘The following persons who are not members of 
the Committee have furnished material or data for 
this Report: Oliver W. Wolcott, Boston; Byron E. 
Bronston, Leo V. Harnden, Timothy S. Kiley, 
Chapin Litten, Mark W. Lowell, Don H. McLucas, 
James L. Porter, Joseph J. Regan, Charles E. 
Troughear, all of Chicago; George Allen of Fort 
Meyers, Florida; Adrian Williamson of Monticello, 
Ark.; H. B. Gundersdorf, Vincent R. Smalley and 
Lloyd A. Waugh, all of New York; Ralph D. Cowan 
and Clair M. Mortensen of Salt Lake City; B. B. 
Brown of San Francisco, and Fred A. Sheppard of 
St. Louis. 
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Member of Chicago Bar; Chairman 


tax may be caused by the income of the 
surviving spouse. Apparently this liabil- 
ity is limited, however, to the property 
coming into his hands as Executor or 
Administrator. If the omission of re- 
ported income is caused by the fraud 
of the surviving spouse, it would seem 
that the personal representative will lack 
the benefit of a statute of limitations. 
(Howell v. Comm., C.A.-6, June 15, 
1949.) 


While apparently there are no re- 
ported precedents determining the indi- 
vidual liability of the Executor or Ad- 
ministrator when a joint return is filed, 
it is suggested that this liability might 
arise in the following manner: If the 
Executor joined with the surviving 
spouse in filing a joint return and it 
later developed that the joint return 
was not for the benefit of the estate, 
then if under the applicable State law 
the filing of such joint return was 
wrongful on the part of the Executor, 
he would not be entitled to reimburse 
himself out of the assets of the estate 
and since he would be liable for the 
tax, interest and penalties to the extent 
of assets in the estate, the net result 
would be an individual liability on his 
part to the extent of such assets. 


It is advisable, therefore, in most in- 
stances to have the personal representa- 
tive and surviving spouse enter into an 
Indemnity Agreement and in a doubtful 
case when the solvency of the surviving 
spouse is uncertain, it would be prudent 
for the personal representative to re- 
quire collateral. It should be noted that 
an Indemnity Agreement may work 
both ways since it may be beneficial 
either to the surviving spouse or to the 
personal representative. The Indemnity 
Agreement should provide the method 
of apportioning tax deficiencies. 


Frequently, the filing of the joint re- 
turn is for the sole benefit of the surviv- 
ing spouse. In the absence of testamen- 
tary authority, it would seem that the 
personal representative would then act 
at his peril. It has been suggested in 
such cases that the personal representa- 
tive should exact from the surviving 
spouse a money consideration for the 
benefit of the estate. However meritor- 


ious such suggestions may appear from 
a purelv legal point of view, in most 
instances the requirement of such a 
payment would seem impracticable. 


In some instances application is made 
by the personal representative to a court 
of probate for leave to make the joint 
return and to enter into an indemnity 
Agreement. In many States the court 
apparently would be without jurisdic- 
tion to entertain such an application 
and its order may not be binding on 
the beneficiaries of the estate. 


It must be recognized that in the av- 
erage estate the cooperation of inter- 
ested persons will relieve the personal 
representative of any difficulties or lia- 
bilities as to a joint return. Also, that 
in the average case the surviving spouse 
will deal honestly with the personal rep- 
resentative. To guard against unusual 
cases, the following is suggested: 

1. Legislation should be enacted by the 


various States authorizing Executors and 
Administrators to make joint returns. 


2. Pending such legislation, testamen- 
tary provisions should be drafted ade- 
quately covering the subject?. 


3. In the absence of such testamentary 
provisions and legislation, the personal 
representative, before filing a joint re- 
turn, should attempt to secure from the 
surviving spouse an Indemnity Agreement. 


Consent to Gifts 


Gift Tax Regulations specifically au- 
thorize the personal representative of a 
decedent’s estate to consent to gifts made 
by the surviving spouse and authorize 
the surviving spouse to consent to gifts 
made by the decedent. If the gift eman- 
ates from the surviving spouse, it should 
be noted that if the personal representa- 
tive furnishes such a consent for the 
surviving spouse’s benefit, he and the 
surviving spouse become jointly and 


2While no specific words are necessary to author- 
ize filing of a joint return and to permit the filing 
of consents to gifts made by the surviving spouse, 
this may be provided as follows: “I further author- 
ize and empower my Executor to join with my said 
wife in the filing of any Federal income tax re- 
turns for any year or years for which I have not 
filed such return or returns prior to my death, and 
to pay such ratable share of any taxes due thereon 
as my Executor shall deem proper; and also to con- 
sent to any gifts made by her as being made half 
by me for purposes of the Federal Gift Tax Law. 
The exercise of such authority and power by my 
Executor shall be final and nonclusive and not sub- 
ject to question by any person interested in my 
estate.” 
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severally liable for the gift tax together 
with any interest and penalties thereon. 
The Regulations are silent as to 
whether this liability is limited to the 
extent of property coming into the per- 
sonal representative’s hands. Since no 
obligation is imposed on the personal 
representative to file such a consent, and 
since such a consent never benefits the 
decedent’s estate, it would seem that 
the personal representative should refuse 
to do so unless the estate is protected. 


It is generally difficult to ascertain 
the extent of the possible tax liability 
for the reason that the Internal Revenue 
Department frequently questions valua- 
tions used for gifts in years which are 
barred by the Statute of Limitations for 
the purpose of increasing the amount of 
tax on the gifts in question. 


It has been suggested that the furnish- 
ing of a consent to a gift made by a 
surviving spouse would cause the gift 
to be taxed for estate tax purposes in 
the decedent’s estate by reason of its 
being in contemplation of death. This 
suggestion is based on the technical 
provisions of the Revenue Act. The per- 
sonal representative will wish to take 
this problem into consideration before 
furnishing a surviving spouse with gift 
tax consents. 

If the gift emanates from the dece- 
dent, the personal representative should 
discuss the matter with the surviving 
spouse with a view of obtaining his or 
her consent to the gift. 


The nature of the liability for the gift 
tax and many of the problems are simi- 
lar to those discussed in connection with 
joint income tax returns. 


Marital Deduction Problems 


The 1948 Revenue Act authorized as 
a deduction for Federal Estate Tax pur- 
poses the value of certain property pass- 
ing at death to a surviving spouse, in 
no event to exceed 50% of the decedent’s 
adjusted gross estate. Whether or not 
the marital deduction is given by out- 
right bequest or by a transfer in trust, 
it will generally be provided for in one 
of the following ways: 
(a) A pecuniary legacy, such as $200,- 
000. 
(b) A devise and bequest of a fraction 
of the residue. 


(c) A money bequest which may be 
satisfied by payment in kind on a formu- 
la based on Federal Estate Tax values, 
which values are used both for the pur- 
pose of computing the value of the be- 
quest and for the purpose of valuing any 
property transferred in satisfaction of the 
legacy. An example is a bequest of “an 
amount equal to 50% of the value of my 
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adjusted gross estate as finally determined 
for Federal Estate Tax purposes, less the 
aggregate amount of marital deductions, 
if any, allowed for such tax purposes by 
reason of property or interests in prop- 
erty passing or which have passed to my 
wife otherwise than by the terms of this 
Article of my Will. My Executor shall 
have full authority to satisfy said bequest 
wholly or partly in cash or kind and to 
select and designate and to convey and 
assign to ——————————————_(or _ the 
Trustee of said trust fund), the cash, se- 
curities or other assets, including real 
estate and interests therein, which shall 
constitute such trust fund, and also to 
sell and convey any part of my estate, in- 
cluding real estate and interests therein, 
without order of court, provided, however, 
that any property so conveyed and as- 
signed in kind to satisfy said bequest shall 
be valued for that purpose at the value 
thereof as finally determined for Federal 
Estate Tax purposes.” 


(d) A money bequest in the same man- 
ner as (c) above, but with no reference 
as to what value shall be used in trans- 
fering property to discharge the bequest. 


It would seem that the bequest of a 
pecuniary legacy referred to in (a) pre- 
sents no problem which would not have 
occurred prior to the marital deduction 
provision and this is true whether the 
legacy be in trust or by a legacy to the 
surviving spouse. 


A bequest of a fraction of the residue 
referred to in (b), whether in trust or 
by outright bequest, would likewise 
present no new problem with one excep- 
tion: The computation of the estate tax 
when the tax is in part payable out of 
the residuary trust. Since this bequest 
must bear its fractional share of the 
Federal Estate Tax, the marital deduc- 
tion is reduced to the extent of the tax 
to be apportioned against it, thereby 
necessitating the use of the Greeley 
formula, or its equivalent, for the pur- 
pose of determining the amount of Fed- 
eral Estate Tax to be deducted. 


Formula Legacies 


The money bequest referred to in (c) 
is in reality the same as the pecuniary 
legacy referred to in (a). The finally 
determined Federal Estate Tax values, 
regardless of the date selected for valua- 
tion, will determine the precise size of 
the bequest in (c) ultimately expressed 
in terms of specific dollar value. How- 
ever, in selecting the assets to establish 
(c) the finally determined Federal 
Estate Tax values will be used for each 
asset regardless of market values at the 
time of payment. In making payment of 
legacy (c) it will be wise to allocate a 
“cross-section” of the estate unless the 
testator has given contrary instructions. 





The payment of the money bequest 
referred to in (d) differs from (c) only 
in values that are to be used. Presuma- 
bly, in (d) the value of the assets used 
to discharge the bequest will be the fair 
market value on the date of delivery, 
As in the case of (c) the value of the 
bequest in (d) should not be tentatively 
determined until the anniversary of the 
date of death, and may not be finally 
determined for an indefinite period 
pending determination of the taxes. 


Since in the case of (d) current values 
at delivery date will be used to satisfy 
this type of bequest, it is extremely im- 
portant that the bequest should be estab- 
lished as soon as possible following the 
anniversary date in order to avoid any 
risks of market decline. To a lesser ex- 
tent there is danger of market decline 
in assets used in bequest (c) since the 
valuations will be the lesser of date of 
death or the anniversary thereof. Ac- 
cordingly, to avoid market losses, dis- 
tribution should be made promptly, 
which will naturally be secured by the 
usual refunding agreements and _ re- 
serves. By acting promptly, particularly 
when the anniversary date is used for 
Federal Estate Tax purposes, it may 
be possible in establishing bequest (d) 
to use Federal Estate Tax values. 

In this connection it seems likely that 
in certain situations under (d), securi- 
ties valued at market on the date of de- 
livery may result in an income tax capi- 
tal gain. While it has been suggested that 
this will be a factor for the Executor to 
take into account in his decision as to 
the selection of the date for valuation for 
the Federal Estate Tax Return, it would 
seem that he is bound to select the date 
for valuation which will provide the 
minimum combined Federal Estate Tax 
and Income Tax. 


Bequests in Trust 


Since currently the majority of be- 
quests for purposes of marital deduc- 
tion are in trust, this report will here- 
after consider the previously referred 
to bequests as bequests in trust. 


It has been suggested that bequests 
of the type of (c) and (d) may be 
invalid since their extent is measured 
by external standards beyond the de- 
cedent’s control. In view of the differ- 
ences in the laws of the various States, 
it is difficult to make a general state- 
ment on this problem. It would seem, 
however, that bequests of this type are 
valid. They involve no problem of in- 
corporation of a document by reference. 


Insofar as the value of the bequest 
is concerned, the Executor is given no 
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unguided discretion. The only discretion 
conferred upon the Executor is as to 
the assets to be allotted for the purpose 
of satisfying the bequest which is a 
discretion heretofore commonly con- 
ferred upon Executors. The use of Fed- 
eral Estate Tax values for the purpose 
of determining the size of the bequest 
was in common practice long before 
enactment of the 1948 Revenue Act. 


Inasmuch as a marital deduction may 
be disallowed to the extent that it may 
be paid from unqualified assets, or the 
proceeds of their sale, it would seem 
advisable in drafting Wills to provide 
that in no event shall there be included 
in the marital trust any asset or pro- 
ceeds of an asset with respect to which 
a marital deduction would not be allow- 
able if so included and to state that the 
bequest shall abate to the extent that 
it cannot be satisfied in the manner pro- 
vided. Whenever practicable, such a pro- 
vision should exclude unproductive prop- 
erty from the marital trust. 


At the opening of the estate it will 
be the duty of the attorney to advise 
the personal representative as to un- 
qualified assets and to see that, if such 
assets are sold, the proceeds thereof 
be allocated to a special account. 


Income Accounting 


In view of the requirement of the 
marital deduction provision that all of 
the income from the marital trust must 
be paid to the surviving spouse, it is 
important that prior to the completion of 
probate and at the time of the establish- 
ment of the marital trust, income be al- 
located to the fund. 

In determining the income to be allo- 
cated to the fund, the law of the State 
of probate should be considered. For 
example, if a trust is established by a 
bequest such as (c) or (d), the alloca- 
tion under the Illinois Principal and In- 
come Act would be based on the aver- 
age rate of return for the entire estate. 
The law of other States may require the 
payment of income from the property 
ultimately allocated to the marital trust. 

In considering the advisability of as- 
signing real estate to a marital trust, 
the Executor should take into account 
the applicable State law governing prin- 
cipal and income, particularly in States 
where the income earned prior to as- 
signment would pass to the residuary 
trust. 


Allocation of Business Interests 


As heretofore pointed out, it seems ad- 
visable in most instances to allocate to 
the fund, to the extent that it is prac- 


ticable and authorized, a cross-section of 
the estate. This is particularly true when 
closely held corporate shares having no 
readily ascertainable market value form 
a substantial part of the estate. Even 
if given broad powers, the Executor 
should be reluctant to make any other 
type of allocation, as such may prove 
detrimental to certain of the benefici- 
aries. 


In most instances no specific provision 
appears as to whether any part of the 
closely held shares is to be excluded 
from the marital trust. Apparently, in 
an effort to adequately cover the tax 
situation, attorneys frequently lose sight 
of the corporate management problems 
which may ultimately arise if some part 
of the corporate shares is allocated to 
the marital trust. 


In many instances loss of control may 
result from lack of specific allocation 
provisions, for the marital fund must 
either be left outright to the surviving 
spouse or subject to his or her appoint- 
ment, which would permit a diversion 
of the fund from the ultimate objects 
of decedent’s bounty. 


In choosing property for which the 
deduction is claimed, it has been sug- 
gested that the Executor should choose 
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only property which does not allow him 
to recover an allocable portion of the 
Federal Estate Tax. For example, if the 
widow has received proceeds of certain 
insurance policies, joint property and 
gifts in contemplation of death, and 
the allowable marital deduction is less 
than the total value of such property, 
it may be the duty of the Executor not 
to claim the insurance as part of the 
marital deduction for the reason that 
in respect of the insurance the Executor 
would be entitled to reimbursement for 
Federal Estate Tax purposes if no mari- 
tal deduction is allowed by reason of it. 
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Distribution and Accounting 


It has been suggested that the Execu- 
tor’s problems of accounting and dis- 
tribution may be affected when the 
formula type of bequest is used to cre- 
ate the marital fund. It is believed that 
within a reasonable period after the 
expiration of the probate period and 
after the time the estate tax return is 
filed, the Executor should make distribu- 
tion at least on a tentative basis of the 
assets in his possession subject to re- 
serves for taxes and other contingencies. 


Some attorneys have suggested that 
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distribution of the marital funds should 
await the final audit of the estate tax re. 
turn when the actual amount of the 
marital fund is finally determined. Such 
practice is believed to be fraught with 
danger because the agent at that time 
is auditing the Executor’s estate tax re. 
turn and the Executor must defend his 
return and the marital deduction claimed 
in it. If the Executor has not then made 
distribution of the marital fund, and 
particularly if the fund is to be left in 
trust, he may be hard-pressed to sustain 
the claimed deduction. 


The distribution of the marital fund 
should, therefore, be made on the basis 
of the original estate tax return and 
soon after the original return is filed, 
It is suggested that return values be 
used in making this distribution when. 
ever possible and that refunding agree. 
ments be taken by the Executor from 
the distributees of the marital and resid- 
uary funds so that the Executor will be 
in a position to make adjustments if any 
are required on the final audit. 


In most instances an Executor will 
wish to receive final clearance from the 
Probate Court covering his final distri- 
bution into the marital trust, rather than 
to rely on agreements of beneficiaries 
and refunding agreements. Naturally, 
the Executor’s final discharge should be 
postponed until he is released from lia- 
bility for the tax. 


In many States present procedure 
calls for the Executor to submit a final 
account for a definite period commenc- 
ing with the date of appointment and 
continuing through the period of distri- 
bution of a major part of the estate. 
Such an account would show a reserve 
for Federal Estate Tax purposes and 
while the acts of the Executor as shown 
in the account would be approved by 
the court, the final discharge of the 
Executor is postponed until he accounts 
for the reserve. It is questionable wheth- 
er or not this procedure will be adequate 
for a case involving distribution of a 
marital fund in a formula type of be- 
quest. 

It is suggested that the Executor’s 
First Account commence with the date 
of his appointment and cover the initial 
distribution of the estate. Thereafter, 
when the estate tax return is audited and 
the tax and deductions are finally de- 
termined, a final account should be filed 
reflecting any adjustments required with 
respect to the marital and residual funds. 

In view of the Regulations dealing 
with unproductive trusteed property, 
the Trustee, if given proper powers, is 
required to convert such property with- 
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in a reasonable time so as not to jeop- 
ardize the allowance of the deduction. 
Therefore, the Trustee promptly upon 
receipt of such property and prior to 
the audit of the Federal Estate Tax Re- 
turn should consider the advisability 
of conversion. If the Trustee is able to 
advance good reasons why the conver- 
sion should not have been made at the 
time of audit, the deduction should not 
be disallowed. 


At Death of Surviving Spouse 


Generally speaking, the administration 
of so-called marital trusts created under 
Wills is similar to that of other trusts. 
However, the Trustee will be confronted 
with many problems at the time of 
death of the surviving spouse. Whether 
the corpus of a marital trust passes 
through the exercise of a general power 
of appointment by the surviving spouse, 
or whether it is held in trust or becomes 
distributable under the provisions of 
the Will creating the trust, there be- 
comes payable at the death of the bene- 
ficiary a Federal Estate Tax. Therefore, 
it will be necessary for the Trustee, at 
the surviving spouse’s death, to consider 
the following: 

1. Ascertain name of his or her per- 
sonal representative. If a power of ap- 
pointment has been exercised, it will 
be necessary to examine the provisions 
of the Will in reference to payment of 
taxes assessed by reason of the testa- 
tor’s death. 


2. Determine the size of the deceased 
beneficiary’s taxable estate with the view 
of making an estimate of the amount of 
death taxes, if any, which may be pay- 
able from the assets of the marital trust. 
It will be necessary to distinguish be- 
tween solvent and insolvent estates inas- 
much as the taxes due by reason of 
death could exceed the testamentary 
estate in the event that the assets of the 
marital trust are substantial in value. 
It is possible that the Trustee may be 
liable for all or a portion of the tax 
under the provisions of Section 827 (b) 
of the Internal Revenue Code. If any 
such taxes are payable, the trust should 
be reviewed to arrange for adequate 
reserves to meet them. It will be neces- 
sary to consider whether the Executor 
of the deceased beneficiary’s Will will 
be entitled to any reimbursement for 
taxes paid as provided by Sub-Para- 
graph (d) of Section 826 of the Code. 
The Trustee should also furnish the 
Executor or personal representative 
with a statement of the trust assets as 
of the date of death, which must be in- 
cluded in the tax return. 
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3. If the deceased beneficiary leaves 
no probate estate, the Trustee may be 
personally liable for the filing of a 
Federal Estate Tax Return and.the pay- 
ment of the tax due by reason of the 
death of the beneficiary. 


4. If the deceased beneficiary’s Will 
purports to exercise a power of ap- 
pointment, the Trustee should determine 
the validity of the exercise. Trustee 
should take into consideration the effec- 
tiveness of an exercise of the power by 
a Will executed prior to the donor’s 
death, and possible violations of the 
Rule Against Perpetuities. 


5. If a power of appointment is ex- 
ercised by the deceased beneficiary, the 
trust property may be subject to his or 
her debts and the Trustee must consider 
whether any such claims might be pay- 
able from the trust estate. 


6. The period for contesting the Will 
of a surviving spouse should expire be- 
fore distribution of either income or 
principal of the trust estate can be 
effected when the surviving spouse has 
exercised a general power of appoint- 
ment given him or her in the Will. 


7. When a power of appointment is 
exercised, the beneficiaries should con- 
sider the effect that any principal dis- 
tributions made within the year after 
death would have on the right to use 
anniversary valuations for Federal Tax 
purposes, if any other distributions are 
to be made more than one year after 
the death of the surviving spouse. In 
this connection the beneficiaries’ attor- 
ney should consider Section 811 (j) of 
the Internal Revenue Code. 


8. In instances in which a power of 
appointment is exercised the Trustee 
will be holding a trust which in effect 
has terminated but which cannot be 
distributed. The Trustee should, there- 
fore, consult the beneficiaries and de- 
termine their wishes as to retention or 
sale of any of the trust assets during 
the period when distribution cannot be 
made. In the event that it becomes ad- 
visable to distribute the assets, it may 
be possible to do so upon the beneficiar- 
ies’ furnishing a suitable refunding bond 
or if the furnishing of such bond is im- 
practicable, it may be possible to trans- 
fer them to the beneficiaries and have 
them held by the same person who has 
acted as Trustee, in an agency capacity. 
Before making final distribution, the 
Trustee should be certain that the estate 
of the surviving spouse has been com- 
pletely relieved of estate tax liabilities. 


(Continued on page 638) 
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CALCULATION OF INDEX NUMBERS AND INCOME PERCENTAGES FOR MUTUAL FUNDS 





PRINCIPAL INDEX NUMBER indicates the change between the offering price on Dec. 30, 1939 and subsequent bid price plus all 
distributions from capital gains and other capital sources. 

COL. 1, 2 and 3 represent the figure obtained by dividing the offering prices at the stated dates less capital distributions through 
1939 by the 1939 base offering price. 

COL. 4, offering price on Dec. 30, 1939, is base index number of 100 for all companies. 

COL. 6, 7, 8, 10, 12, 14, 15, and 16 are arrived at in the following manner: To the bid prices at the respective dates indicated are added 
all capital distributions to such date and the resultant sum is divided by the 1939 base offering price. 

COL. 19 represents the current month-end bid (col. 16 less all capital distributions) divided by the 1939 base offering price. 
INCOME PERCENTAGE includes only those dividends paid by the companies out of income earned from dividends and interest 
on their portfolio securities (excluding all capital distributions). 

COL. 5, 9, 11, 13 and 17 represent a figure obtained by dividing such dividends accruing over the annual period ending with the stated 
dates by the average of the twelve month-end offering prices ending on the corresponding dates. 

COL. 20 is a five year average figure which includes the percentage returns in columns 9, 11 and 17 as.well as those for the two 


preceding annual periods. 
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140.1 9 — 138.7 3.85 136.0 4.47 151.9 127.8 7137.6 4.48 81 136.5 —e 
117.6 93.21 115..1 4.13 115.7 4.63 122.4 108.6 116.9 4.63 43 96.7 3.65 
129.2 § — 129.9 3.88 121.4 4.17 143.1 114.0 124.2 4.19 52 122.8 —e 
112.2 $3438 | 111.1 3.87 111.5 3.96 119.6 104.6 113.3 4.09 1.14 98.2 3.30 
130.1 982.94 125.7 3.45 129.2 3.72 1385.2 122.4 131.2 3.70 — 126.3 —e 
126.6 93.24 124.3 3.94 124.7 4.04 132.9 117.0 126.5 4.04 57 114.8 3.31 
133.8 82.51 130.2 3.68 135.3 4.15 137.7 125.8 136.1 4.13 1.38 109.3 3.14 
1364 #— | 140.0 3.83 143.3 4.37 151.9 130.6 144.6 4.42 54 143.4 —e 
182.8 91.57 176.9 1.79 179.9 3.18 186.4 167.1 184.1 3.12 3.18 138.0 2.19 
133.6 93.49 132.2 3.83 130.7 4.39 143.0 122.0 132.8 4.48 85 112.9 3.46 
150.6 9422 | 149.8 5.23 147.3 6.53 167.3 136.4 150.8 6.53 3.02 95.7 4.01 
143.8 94.34 140.3 4.50 139.2 5.21 156.8 128.2 141.2 5.22 3.42 116.9 4.07 
127.8 9321 | 127.7 3.81 125.4 4.79 143.6 112.5 130.2 4.78 1.46 » 110.4 3.35 
139.9 $161 | 138.9 4.28 135.4 3.99 149.9 127.5 137.3 2.99 5.00 72:7 2.35 
113.8 95.92 | 112.7 6.05 106.5 6.04 122.7 99.4 109.2 6.05 | —. 102.8 —e 
122.3 $348 | 122.6 3.80 122.4 4.93 193 1122 126.1 4.93 1.07 106.6 3.54 
130.4 2.80 133.9 3.35 144.6 3.77 149.4 122.4 149.2 3.73 — 134.5 3.01 
143.1 9354 | 145.7 4.85 144.2 5.86 159.6 128.8 148.9 5.84 _- 131.0 3.96 e 
87.6 82.96 | 88.8 4.42 83.1 5.12 95.9 79.1 + 83.9 5.14 387 62.6 3.26 
160.4 92.20 165.7 3.83 161.2 4.92 184.0 145.8 165.0 4.93 21 141.2 2.95 
1574 $413 156.6 4.77 146.4 6.31 175.7 182.9 150.6 6.33 — 117.0 4.02 
130.4 $3.29 129.7 3.81 118.6 5.54 145.2 109.9 122.0 5.59 2.28 99.5 —e 
150.1 93.96 151.4 4.14 147.3 4.52 166.9 136.9 148.8 4.46 3.23 110.6 3.39 
145.3 $216 | 148.8 4.13 144.8 5.29 165.9 132.3 ¥148.2 5.30 1.55 121.4 3.32 
97.4 #3.70 96.5 8.85 88.7 5.93 107.0 83.0 91.0 5.99 2.45 59.9 3.56 
148.9 92.86 | 150.5 4.09 154.6 3.16 164.6 148.8 156.5 3.05 4.87 112.4 2.94 
143.9 92.81 145.9 4.36 151.0 3.44 161.8 138.4 153.3 $.31 | 2.54 129.3 3.07 
115.6 #440 116.1 4.82 116.3 5.33 129.7 105.0 7118.8 5.36 | — 113.4 4.32 
123.3 9301 | 124.8 3.83 ¥125.4 4.38 140.1 113.0 128.7 4.36 — 105.2 3.55 
119.6 9264 | 121.0 3.58 121.6 3.54 134.8 107.9 ¥124.7 3.54 3.34 119.1 3.00 
1624 $322 | 148.9 3.90 152.6 4.56 1706 1875 155.8 5.47 5.25 131.3 3.43 
92.8 96.01 93.6 6.36 + 84.6 6.47 99.8 78.9 86.1 6.53 1.37 75.6 5.95 e 
117.0 $346 | 114.7 3.80 112.3 4.02 125.9 104.2 115.7 4.02 — 104.4 ' 3.64 
1314 92.84 | 128.6 4.47 123.0 5.12 144.2 113.8 124.8 5.13 — 101.6 3.67 
104.5 92.26 | 101.0 4.02 94.8 5.76 110.6 89.0 96.4 5.24 1.28 73.7 3.00 
152.6 $347 | 151.0 3.10 152.3 3.80 165.2 1387.5 4160.9 3.77 1.07 121.9 2.89 
141.7 82.83 141.9 3.26 144.4 3.60 158.7 182.1 147.5 3.59 — 147.5 —e 
133.2 93.13 _ 133.0 4.03 181.2 4.70 147.6 119.7 134.4 4.67 2.47 108.5 3.38 
1199 ff — | 123.0 — 120.9 — 136.2 107.6 123.7 —_ —_ — —_ 
163.8 _-_ | 174.5 — 168.8 — 174.5 163.8 — — — — ae 








CAPITAL GAIN DISTRIBUTION column (18) represents the percentage of distribution, if any, from capital gains or any other 
sources, for the current annual period. 


COMPANIES ORGANIZED AFTER 1939 are given an initial index number on the date they commence business equal to the aver- 
age of all those stock or balanced funds in existence at the time. 





e Principal index begins after 1939 base date. ***Not included in balanced or stock average: 
7” , Wisconsin Investment Co. balanced fund for too short a_ period. 
tEx-dividend on this date. Affiliated Fund has leverage due to borrowed capital. 


Diversified Investment & National Income are partially invested in 
high income bonds and preferred stocks. 
**Became Balanced Fund in 1945. Column 19 for funds organized since 1946. 


*Date commenced operation as Mutual Company. 


****Name changed from Russell Berg Fund. 


COPYRIGHT 1949 BY HENRY ANSBACHER LONG. 


} Source: Direct from Companies. 
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Probate Problems 


(Continued from page 635) 


Since the passage of the 1948 Rev- 
enue Act, renunciation of a Will has 
taken on new significance. It is frequent- 
ly stated that when a Will disposing of 
a substantial estate does not provide a 
marital deduction, a surviving spouse 
should consider renouncing the Will in 
order that the estate may have the bene- 
fit of the deduction. 

It would seem, however, that an at- 
torney advising a surviving spouse rela- 
tive to renunciation should consider not 
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To Expect... 


...the same quality of trust 
service in Florida as is avail- 
able anywhere. The First 
National Bank of Miami is 
the Florida bank with the 
complete facilities—includ- 
ing ancillary administration. 


TRUST DEPARTMENT 


The 
First National Bank 


of MIAMI 
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only the over-all tax situation, but also 
the advantages and disadvantages of the 
distribution provided by the Will. Fre- 
quently, it will be found that other fac- 
tors are of more importance than the 
saving of estate taxes on the decedent’s 
death. In this connection the attorney 
should consider that the marital fund 
will be subject to Federal Estate Taxes 
on the death of the surviving spouse. 
The disposition of closely held property 
generally involves problems of control 
and management. 

Accordingly, there will be many in- 
stances in which a saving of initial estate 
taxes will not be sufficient to make re- 
nunciation advisable. And when the 
reason for renunciation is the saving 
of Federal Estate Taxes, attorneys should 
consider the applicable State law to de- 
termine the extent to which taxes may be 
saved thereby. 


The only reported case which has 
come to the attention of the Commit- 
tee on the question of whether or not 
the widow's share on renunciation is 
chargeable with any portion of the 
Federal Estate Tax is /n re Peters, 88 
N.Y.S. (2d) 141, affirmed by the Ap- 
pellate Division on June 13, 1949. The 
court, construing a New York law gov- 
erning the apportionment of taxes, held 
that in allocating the Federal Estate Tax, 
the share to be charged against the sur- 
viving spouse should be the proportion 
of the tax which the value of the estate 
passing to her, less marital deduction, 
bears to the total value of the net taxa- 
ble estate. Thus, when all taxable as- 
sets are in the decedent’s estate and 
when the entire share to be received by 
the surviving spouse qualifies for mari- 
tal deduction, in case of renunciation no 
sliare of the tax would be chargeable 
to her. 

There are instances in which the mari- 
tal deduction provisions of the estate tax 
law have affected the right of the sur- 
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viving spouse to renounce. An example 
of this may arise under the New York 
Decedent Estate Law, which provides in 
general that a surviving spouse has a 
right to take as against any Will his 
or her share of decedent’s estate, as in 
intestacy, subject to certain limitations, 
One of these limitations is that no such 
right of election shall exist if the Will 
contains an outright gift to the surviv. 
ing spouse of at least $2,500 and also 
a provision for a trust for the benefit 
of the surviving spouse during her life- 
time of principal at least equal to the 
excess of the intestacy share over the 
amount of the outright gift. In the 
case of intestacy a surviving spouse is 
entitled to one-third part of the estate 
when there is issue. 

Prior to the 1948 Revenue Act it was 
not uncommon to preclude such spouse’s 
right of renunciation by providing an 
outright gift of at least $2,500 and a 
trust for life in an amount which would 
be at least equal to one-third of the net 
estate after debts, expenses and taxes. 
Since, under the New York apportion- 
ment law as construed in the Peters 
case, the surviving spouse is entitled 
to the benefit of the marital deduction 
in determining his or her apportioned 
share of the tax, it would seem that 
such Wills no longer preclude a right 
of renunciation. Therefore, unless the 
Will provides a trust for the benefit of 
the surviving spouse during the re- 
mainder of her lifetime, or an outright 
bequest in an amount equal to one-third 
of the net estate prior to Federal Estate 
Taxes, it would appear that under the 
New York law the surviving spouse 
would have a right of renunciation. 


In view of the foregoing, an attorney 
representing a surviving spouse should 
consider the applicable statutory provi- 
sions and case law in determining wheth- 
er or not his client has a right of re- 
nunciation and if so, to determine the 
share of the estate to which he or she 
would be entitled. 

[Committee members: Edgar M. Bowker, 
George I. Devor, William S. Hamilton, Park- 
er Holt, Perris S. Jensen, Rush H. Limbaugh, 
Adrian O. McLellan, Paul L. Martin, George 
E. Mathieu. ] 


A A A 
Lawyers to Advertise 


The District of Columbia Bar Asso- 
ciation has established a fund of $5,000 
for an institutional advertising campaign 
to acquaint the public with the ethics 
and services of the legal profession. The 
association contends that other groups 
are absorbing business that rightfully 
should go to attorneys. 
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STATUTORY WILL FORMS 


SURVEY OF ENGLISH EXPERIENCE 


JOSEPH TRACHTMAN 
Member of New York Bar; 


Newly Elected Chairman of Committee on Standards of Draftsmanship 


N August 7, 1925 the Lord High 

Chancellor of Great Britain pre- 
scribed and published Statutory Will 
Forms, 1925, to which a testator might 
refer in his Will. The forms are set out 
in Statutory Rules and Orders, 1925, 
No. 780-L.15, which includes particu- 
lars as to how the various forms may 
be incorporated, and provides that they 
may be incorporated subject to such 
modifications as the testator may spe- 
cify.? 

The statutory will forms are divided 
into two groups. The six forms in Part 
I may be incorporated in a Will, in 
toto, by a general reference to that Part 
or the testator may incorporate one or 
more of the forms in Part I and the 
four in Part II by specific reference. 
The provisions of the statutory will 
forms may be described briefly as fol- 
lows: 


Part I 


Form 1: Confirms every settlement of 
property made by the testator, and de- 
clares that the provisions made by the 
Will for persons beneficially interested 
under such settlements are in addition 
and not in satisfaction of those made or 
covenanted to be made in such settle- 
ments. 


Form 2: “(1) ‘Personal Chattels’ shall 
mean ‘carriages, horses, stable furniture 
and effects (not used for business pur- 
poses), motor cars and accessories (not 
used for business purposes), garden effects, 
domestic animals, plate, plated articles, 
linen, china, glass, books, pictures, prints, 
furniture, jewelry, articles of household 
or personal use or ornament (including 
wearing apparel), also musical and scien- 
tific instruments and apparatus, wines, li- 
quors and consumable stores, but shall not 
include any chattels used at my death for 
business purposes, nor money or securi- 
ties for money.’ 


(2) But a general disposition of personal 
chattels shall take effect subject to any 
specific disposition.” 

Form 3: Deals with the disposition of 
chattels which are given otherwise than 
by way of absolute gift. 


‘Statutory Rules and Orders, 1925, No. 780—L.15 
is set out in most of the English form books. It is 
also published as a separate pamphlet by H. M. 
Stationery Office, obtainable at the British In- 
formation Office, 30 Rockefeller Plaza, New York. 
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Form 4: Provides that the receipt of 
the treasurer or other proper officer of a 
charity is a complete discharge to the 
personal representatives. 

Form 5: Sets out elaborate provisions, 
consisting of eight sub-divisions, which 
are to be given effect in respect of an- 
nuities. 

Form 6: Deals with the power of ap- 
propriation conferred by the Administra- 
tion of Estates Act, 1925. 


Part II 


Form 7: Provides that any legacy to 
which the form is applied shall be held 
in trust for the life benefit of the legatee, 
with remainder to the legatee’s issue as 
appointed by the legatee with provisions 
to take effect in default of appointment; 
and sets forth complete trust provisions 
that would consume several pages of a 
Will. 

Form 8: Provides that in respect of all 
property as to which the clause is to be 
applied, the fiduciaries shall have the 
powers set forth at length in the form. 
For example, power to sell, to make in- 
vestments, a provision that a reversionary 
interest shall not be sold until it falls 
into possession, directions in respect of 
payment of death duties and provisions 
relating to the disposition of income in 
various contingencies. 

Form 9: Provides that any property as 
to which the clause is to be applied shall 
be held in trust for the testator’s spouse 
for life, with power to appoint to issue, 
and remainder to issue in default of ap- 
pointment. As in the case of Form 7, 
complete trust provisions are set out. 

Form 10: Provides a trust for the testa- 
tor’s spouse for life, remainder to issue, 
but without granting power of appoint- 
ment to the spouse. 


Apparent Desuetude 


The statutory will forms first intrigued 
me in 1926. Since then I have been 
puzzled by the lack of discussion of the 
statutory will forms in the English texts 
or current periodicals, of any reported 
litigation might have arisen from inept 
use of the statutory forms, and of any 
amendments or amplification of the 
statutory will forms since their publi- 
cation. Yet, there has continued to be a 
steady stream of will forms (or “pre- 
cedents” as they are more commonly 


called in England) in the English books 


and periodicals—with no suggestions as 
to the use of the statutory will forms, 
I thought it reasonable to assume, 
therefore, that the statutory will forms 
had not “caught on.” 


I thought it would be useful, as well 
as interesting, to learn from the legal 
and trust professions in England wheth- 
er my guess was correct, and if so why 
the statutory forms were not used. | 
was also curious about the extent to 
which English draftsmen who did not 
incorporate the statutory forms might 
be using them as guides or models. (On 
a few occasions I had adapted some of 
the language of Form 5 in drafting 
provisions for annuities). 


I did not believe that English experi- 
ence with statutory will forms should 
persuade us either to adopt or reject a 
similar system. There are many differ- 
ences between English and American 
testators and the manner in which their 
instruments must be drafted and their 
estates and trusts administered. On the 
other hand, it seemed that English and 
American draftsmen have many com- 
mon problems; and that it would be 
worthwhile to undertake some assess- 
ment of the utility of the forms in Eng- 
land during the twenty-four years that 
have elapsed since their publication. 

My interest in statutory will forms as 
a possible solution to some of our draft. 
ing difficulties was renewed by the en- 
actment in 1947 of Article 13 of the 
New York General Business Law which 
provides for a short form of statutory 
general power of attorney, the detailed 
powers being set forth at length under 
appropriate sub-headings, 


Personal Survey of Practice 


Instead of the usual “survey,” with 
its tiresome questionnaires and statistics, 
I thought I could learn more by way of 
face-to-face conversations in England. 
A very modest academic rank as a lec- 
turer on Estate Planning in the New 
York University School of Law, and at 
the Practising Law Institute of New 
York, was sufficient to put at my dis ff 
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sal the assistance of the Institute of 
Advanced Legal Studies at the Univers- 
ity of London. Professor Hughes Parry, 
the Director of the Institute, and -K. 
Howard Drake, the Secretary and Li- 
brarian, arranged appointments for me 
in London and briefed the gentlemen 
who were to see me, so that I could 
accomplish much in little time. 


In such way I was “put on” to R. E. 
Megarry, Barrister-at-Law, who is not 
only an active practitioner, but an 
author,? lecturer on equity at Lincoln’s 
Inn, and an editor of the Law Quarter- 
ly Review. Moreover his wide experi- 
ence in “settling” wills, as well as in 
chancery litigation, made him an ideal 
“starter.” He also follows closely Amer- 
ican legal literature and developments 
in American legal education. 

We talked of many things, legal and 
non-legal, each with a little knowledge 
of and much admiration for the other’s 
legal system, and each pleased to take 
advantage of an opportunity to learn 
more about it. But when I settled back 
for some comfortable talk about the 
English statutory will forms, Mr. Me- 
garry assured me that there was not 
much to say because they were not be- 
ing used to any appreciable extent. 


As recently as July 27, while waiting 
“to do a case,” he listened to the argu- 
ments in Re Robertson, Wooding v. Na- 
tional Art Collections Fund, before Rox- 
burgh, J. That case involved a_ will 
in which the testator had incorporated 
statutory Form 9, which provides for a 
trust for the life benefit of the testator’s 
spouse, remainders to his issue as the 
spouse may appoint, and in default of 
appointment to the issue per stirpes, 
with a hotchpot clause. In the case be- 
fore the Court, however, the testator 
had no wife when he signed the Will 
and left no widow—an example of the 
kind of difficulties that statutory forms 
can produce. 


The learned Justice observed that 
this was the first time he had seen a 
Will that incorporated any of the statu- 
tory will forms. Mr. Megarry said this 
showed how infrequently the forms were 
used and also illustrated one of the 
undesirable features of statutory forms. 
There is less danger of wrong clauses 
finding their way into a will if one has 
before him an instrument that is com- 
plete in itself, that can be read from 
beginning to end without having to 
refer to other documents. Mr. Megarry 
was not ready to say that the statutory 


es 


*Megarry, The Rent Acts; Manual of the Law of 


Real Property; Snell’s Equity—23d ed.; Lectures on 
he Town and Country Planning Act, 1947. 


will forms were never used, but was 
quite certain that they were used infre- 
quently. 


Confirmation of Infrequent Use 


As I went on my rounds, what im- 
pressed me most was that so little at- 
tention was paid by anyone to the forms; 
that so many practitioners were either 
unaware of their existence (sometimes 
confusing them with printed forms sold 
by legal stationers) or if they knew 
about them, were quite content to let 
others use them if they wanted to. I 
had read an article in the March, 1946 
issue of The Conveyancer and Property 
Lawyer by E. F. and J. F. George, 
brother solicitors, entitled “Some Fre- 
quent Faults of Omission and Commis- 
sion in the Drafting and Execution of 
Wills.” There was not a word about 
the statutory will forms. When I had 
the pleasure of meeting E. F. George, I 
found that he knew about the forms— 
indeed I found that he was an especi- 
ally well informed and scholarly prac- 
titioner—but it was only when he was 
reminded by his brother that he re- 
called having used some of the forms 
once or twice. 


At Somerset House, the seat of the 
Principal Probate Registry, I had an 
introduction to Bertram Long, Esq., 
who was Principal Registrar on the day 
I called. Mr. Long was most coopera- 
tive; but it took a fair amount of tele- 
phoning around, and it was only be- 
cause of Mr. Long’s anxiety to assist his 
American visitor, that we were able to 
find anyone on his staff, or elsewhere, 
who had even heard of the statutory 
will forms.® 


But through Mr. Long I met Arnold 
Steele, a solicitor who said that he used 
some of the statutory forms with some 
frequency. But Mr. Steele’s opinion co- 
incided with the opinion of every other 
lawyer whom I met in London; namely, 
that the forms had not attained any- 
thing like the widespread use which was 
hoped for them when they were pub- 
lished. 


Such Use as is Made 


Since Mr. Steele’s views seemed typi- 
cal of those who did use the forms, I 
shall summarize his observations: 


Those forms which consist only of a 
few lines, he never uses because it is 
simpler to write out the few lines. Form 


’Wills are not the only things that have the at- 
tention of the Probate, Admiralty and Divorce 
Division—which is sometimes called ‘“‘Wills, Wives 
and Wrecks” and which, it was once said, deals 
with “collision at sea and collusion on land.” 


2—the definition of personal chattels— 
he uses quite regularly. I may point out, 
however, that other practitioners told 
me that they do not use Form 2 be- 
cause they refer to the definition of per- 
sonal chattels that appears in Sec. 55- 
(1) (x) of the Administration of Estates 
Act, 1925 and which is the same as that 
in Form 2. 


Life estates in chattels are rarely cre- 
ated now; but he thought Form 3 is 
convenient, and he might use it if there 
were suitable occasion therefor. Form 
5, which has to do with annuities, he 
has used quite frequently. The forms 
which set out dispositive provisions, he 
rarely uses. Form 8, which sets out 
what we commonly call the administra- 
tive powers of fiduciaries, he uses quite 
often. 


He is not inclined to use any of the 
forms when large funds are involved. 
He does find the forms useful when he 
is called on to write a will in a hurry 
and can show the forms to the testator 
who may run his eyes over them and 
take his choice. 


D. H. Turner, an Assistant General 
Manager of Lloyds Bank Limited, who 
is in charge of its Executor and Trustee 
Department, also went out of his way 
to help me. In advance of our meeting, 
he had an analysis made by one of the 
“epitomizers” on his staff which showed 
that Form 8 (setting out administrative 
powers) was used in about 25% of 
their wills, that Form 2, the definition 
of personal chattels, was used quite 
frequently, and that the other forms 
were used very rarely. 


Tentative Conclusions 


I hope to discuss elsewhere my views 
as to what, if anything, we should do 
about statutory will forms in this coun- 
try. I now submit only some tentative 
conclusions: 


(1) There is considerable merit in 
having some kind of system of statutory 
will forms. 


(2) Forms like Forms 7, 9, and 10 
will not be any more popular or use- 
ful in the United States than in England. 


(3) It would be worthwhile for us 
to have statutes that spell out in detail 
the grant of administrative powers to 
fiduciaries, and various other admini- 
strative provisions, to which a testator 
might refer in his Will, not by way of 
“numbers,” but by a catchline phrase, 
such as “investment powers,” “principal 
and income provisions,” etc., along the 
lines of the New York statutory power 
of attorney. 
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to offer in terms of what you have a right to expect. ! ” 
i H 
Your first requirement calls for guidance of good quality. Here, performance i) § Tax 
is difficult to evaluate. We do think, however, that the proved abilities of our Wy and 
Research Department in analyzing securities lend substance to our suggestions. | r 
Further, the variety of problems that we have been called upon to solve has given ol 
us broad experience in relating the vital factors of market supply and demand. il] | tion 
i} & lish 
Another important requirement involves the ability to handle large blocks of | . 
securities without undue effect on the market. We maintain exhaustive records | dist 
showing the distribution of investment securities by quality of issue and type of _ 
. : . ‘ tha 
buyer. These records are of considerable help in the confidential accomplishment | a 
of buying and selling objectives. i | of: 
. . . on. 
Finally, when you are in the market, you often want coverage of the maximum Il 1 ate 
number of buying and selling opportunities. Here, we think you will agree, our 1 he 
° “2 ° ° it mir 
98 offices in 96 cities can be of special service. ‘ a 
pro 
s 
INSTITUTIONAL DEPARTMENT | I ves 
} I 
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CONNECTICUT 





H.B. 489: Amends nominee regis- 
tration statute to permit nominee to en- 
dorse either the certificate or a separ- 
ate power of attorney for transfer. 


H.B. 504: Simplifies proration of 
estate taxes by eliminating: proration of 
gift tax credit; proration where court 
fnds burden of tax is borne by persons 
who are satisfied to bear it; and formal 
hearing where proration is satisfactory 
to all interested parties. 


H.B. 1759: Simplifies tax procedure 
arising out of ante-mortem transfers, 
by dispensing with: report of such 
transfers where estate does not exceed 
$10,000; inventory or appraisal where 
property is such as does not require 
appraisal, or is included in tax com- 
missioner’s compu‘ation; and formal 
hearing on computation if commissioner 
and fiduciary waive it. 


H.B. 13895: Removes Federal Estate 
Tax as deduction against succession tax 
and reduces by 1% the succession rates 
in estates over $75,000. 


H.B. 521: Amends Uniform Princi- 
pal and Income Act to remove limita- 
tion of its application to trusts estab- 
lished after July 1, 1939. 


H.B. 526: Abolishes, with respect to 
distribution of income earned during 
settlement of estate, the requirement 
that the “net clear residue” be ascer- 
tained and that life income beneficiary 
of residuary trust receive income there- 
on. In lieu thereof, law gives immedi- 
ate income beneficiaries of residuary 
trust all net income earned, during ad- 
ministration, with general legacies in 
trust carrying a portion of estate income 
proportionate to inventory values. 










































S.B. 344: Authorizes guard‘ans to in- 
vest in life insurance and annuities. 






P. A. 100: Permits sale of personalty 
by a person not a fiduciary. 






ILLINOIS 





S. B. 79: Repeals sections of Probate 
Act which require payment of costs in 
connection with the appointment of a 
conservator or guardian to collect and 
administer money awarded by the Veter- 
ans’ Administration where the net value 
of the estate exceeds $1,500. 


S. B. 112: Amends Section 80 of Pro- 
bate Act to provide that executor or ad- 


















_ "Legislation in states not included here was pre- 
viously reported in TRUSTS AND EstTaTEs. Refer- 
ences will be furnished on request. 






STATE LEGISLATION on TRUSTS and ESTATES: 1949 


P. PHILIP LACOVARA 


Member of New York Bar; Committee Chairman* 


ministrator with will annexed shall ad- 
minister all testate and intestate estate. 


S. B. 113: Adds new section to Probate 
Act providing that, upon filing of verified 
petition by any person, probate court may 
determine all questions of title to per- 
sonal property in possession of executor, 
administrator, guardian or conservator 
and claimed by petitioner. Upon demand 
of any party, right to property shall be 
determined by jury. 

S. B. 260: Amends Section 259 of the 
Probate Act, which lists investments con- 
servators and guardians may make with 
court approval, by authorizing invest- 
ment of funds of the ward in life insur- 
ance policies upon the life of the ward or 
on the life of any person in whose life 
the ward has an insurable interest, pro- 
vided the ward is the beneficiary. 


S. B. 345: Amends Inheritance Tax 
Act by imposing state estate tax on de- 
cedents’ estates to absorb difference be- 
tween state inheritance taxes and 80% 
credit allowed by Federal Code. 


S. B. 483: Amends Inheritance Tax 
Act by placing all adopted descendants 
and adopting parents of decedent in same 
classification for purposes of tax rates 
as lineal ancestors, descendants or 
spouses of deceased. 


H. B. 482: Amends Insurance Code by 
expanding definition of group life insur- 
ance policy to include policy issued to 
one or more trustees (1) of fund estab- 
lished by an employer or (2) of fund 
established by an association of employ- 
ers on behalf of its members or by two 
or more employers in the same industry 
or by one or more employers and one 
or more labor unions. 


H. B. 552: Amends several sections of 
Probate Act by making all provisions of 
the act which now provide for award to 
a widow (only) applicable to the surviv- 
ing spouse. Increases minimum award 
from $500 to $1000 and minimum allow- 
ance for each minor child from $300 to 
$500. 


H. B. 579: Amends the Principal and 
Income Act to provide that as to bonds 
purchased at a premium after effective 
date of amendatory act (July 1, 1949) 
amount of premium (unless otherwise 
provided by trust agreement) shall be 
charged to principal and shall not be 
amortized out of income subsequently col- 
lected thereon. Applies to all trusts, 
whether created before or on and after 
the effective date of amendatory act. 

H. B. 580: Amends Common Trust 
Fund Act to read that common trust 
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fund agreements may provide that pre- 
miums on bonds acquired as an invest- 
ment for the fund need not be amortized 
out of income either within the fund or 
(unless agreement creating participating 
trust provides otherwise) within such 
participating trust. Also permits trusts 
desiring to invest in common trust fund, 
in lieu of contributing money, to pur- 
chase participating interest by transfer- 
ring to the fund Series G United States 
Savings Bonds at par or maturity value 
(not at then redemption value), which 
bonds so acquired by fund shall at all 
times and for all purposes be valued at 
par or maturity value. 

H. B. 467: Permits proponent to in- 
troduce evidence, other than usual testi- 
mony of attesting witnesses, competent to. 
establish a will in chancery. 


INDIANA 


Ch. 145: Provides that, except as to. 
United States obligations held jointly or 
on which there appears the name of a 
surviving co-owner, the survivor of 
persons holding personal property in 
joint tenancy shall have the same rights 
only as the survivor of tenants in com- 
mon, unless otherwise stated. 


Ch. 102: Relieves personal repre- 
sentative and distributees, who have re- 
ceived distributions with court approval, 
from liability for claims filed after the 
expiration of one year from the giving: 
of notice of appointment by the person- 
al representative. 


Ch. 53: Increases from $500 to $1,000: 
the amount of articles which a widow 
may take. 


S.B. 33: Repeals former common 
trust fund law and substitutes statute 
permitting establishment of common 
trust funds in compliance with Federal 
Internal Revenue Code and Federal Re- 
serve Board Regulations. 


Ch. 145: Provides that jointly owned 
obligations of the United States Gov- 
ernment shall automatically become the 
sole property of the surviving joint or 
co-owner. 


Ch. 184: Exempts pension trusts and 
other employee benefit plans from stat- 
utes against perpetuities and suspension 
of power of alienation. 

H.B. 355: Establishes procedure for 


valuation of decedents’ estates for in- 
heritance tax purposes. 


S.B. 104: Amends act concerning re- 


lease of mortgages to empower designa- 
ted officers of trust companies to release 
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mortgages, judgments or other liens by 
mere notation on the margin of the 
record or by written instrument. Also 
validates such releases heretofor made. 


H.B. 15: Increases to $15,000 the 
maximum amount of recovery for wrong- 
ful death. 


KANSAS 


S.B. 20: Enlarges scope of legal in- 
vestments for guardians. 


S.B. 297: Provides for descent of 
property of decedent, who leaves no 
surviving spouse, issue or parents, to liv- 
ing heirs of one parent where other 
parent leaves no living heirs. 


H.B. 60: Legalizes trusts created in 
favor of settlor except as to past, pres- 
ent or future creditors. 


H.B. 61: Adopts prudent man rule of 
trust investment. 

H.B. 364: Permits Probate Court to 
authorize continuance of decedent’s or 
ward’s business for period of six 
months, subject to renewal. 


MASSACHUSETTS 


Ch. 427: Permits registration of fidu- 
ciary securities in the name of a nomi- 
nee. 

Ch. 76: Provides that “after a divorce, 
a husband or wife shall not be entitled to 
curtesy or dower in the land of the 
other spouse.” 


your 


DELAWARE 
bank 


FOR ALL 
ESTATE & TRUST 
BUSINESS 


Specializing in real and 
personal property man- 
agement for out-of-town 


Ch. 171: Provides that on any ap- 
peal, whether in equity or probate, 
where the evidence is not reported, if 
the full court is of the opinion that 
the judge’s report of material facts is 
not sufficient to enable it properly to 
adjudicate the subject matter involved, 
it may in its discretion direct the judge 
to make such further report of facts 
as the full court deems necessary. 


Ch. 140: Authority of court to ap- 
portion compensation of fiduciaries be- 
tween principal and income has been 
extended to costs and counsel fees. 


Ch. 179: Extends period for contro- 
verting allegation of fiduciary capacity 
of a plaintiff to such time as court 
may allow on motion and notice. 


Ch. 755: Increases common trust fund 
participation limit from $25,000 to 
$50,000. 


MINNESOTA 


H.B. 970: Abolishes possibilities of 
reverter, resulting trusts or reversionary 
interests where the settlor of an express 
trust manifests a clear intent in the 
trust instrument to divest himself of all 
interest. In any case where, but for the 
application of the foregoing principle, a 
reversionary interest, possibility of re- 
verter or resulting trust would be recog- 
nized in settlor or his heirs, the subject 
matter shall be deemed held upon a re- 
sulting trust for the State of Minnesota. 


H.B. 1590: Amends sections of Pro- 
bate Code relating to determination of 
descent upon petition of any person in- 
terested where a person has been dead 
for more than five years leaving real or 
personal property and where no admin- 
istration has been had. The amended 
sections of the statute formerly men- 
tioned only real estate. 


Ch. 607: Provides 
powers of appointment. 


for release of 


Ch. 160: Permits a person to dispose 
of his body or any part thereof to a 
university, state board of public health 
or licensed hospital. 


H.B. 682: Provides for appointment 
of trustees, one of whom must be resi- 


dent of Minnesota, to wind up affair; 
of corporation under voluntary dissoly. 
tion proceedings. 


H.B. 1268: Imposes inheritance tay 
on proceeds of life and accident ingyr. 
ance policies, subject to certain specifieg 
exemptions. Also provides that home 
stead of decedent, and proeceds thereof 
if sold during administration, trans. 
ferred to the spouse or to any minor or 
dependent child of the decedent, shall be 
exempt to extent of $30,000. 


H.B. 1455: Provides that in probate 
of decedents’ estate statute of limita. 
tions shall not run against allowed 
claims while administration is pending, 


H.B. 1611: Establishes procedure for 
the probate of omitted or misdescribed 
property. 


S.B. 1451: Prohibits foreign corpo. 
rations from transacting within Minne. 
sota the business which only a bank, 
trust company or savings, building and 
loan association may transact in state. 


S.B. 1505: Provides that money and 
credits of trusts, estates, etc., of $1,000 
shall not be subject to tax imposed by 
Mason’s Minnesota Statutes of 1927, 
Sections 2337 to 2349, as amended. 


MONTANA 


Ch. 71: Amends section relating to 
proof of will in absence of witness, to 
make time of filing petition, rather 
than time fixed for hearing, the contrdl- 
ling date. 


Ch. 112: Adds to cases where exect- 
tor or administrator may sell decedent's 
property on order of court, those situa- 
tions where it appears that sale would 
alleviate expense or hardship to, or 
be to the best financial interest of, the 
estate or those interested therein, or if 
all heirs petition for such sale. 


NEW YORK 


Ch. 78: Extends to May 1, 1950, the 
effective date of the 1946 amendments 
relating to the treatment of powers of 
appointment for purposes of the trans- 
fer and estate taxes. 


customers. Complete facilities for the rendering 


of fiduciary service. Over fifty years 
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Ch. 162: Amends section relating to 







estates and trusts, to clarify deduction 
for distributable income. : 
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Specified 
1t home. @ sixty days from final determination of 
s thereof United States estate tax, the time with- 
, trans. gi which additional state tax may be 
minor or @ Paid without interest. 
Shall be J Ch. 225: Denies any deduction, for 
estate tax purposes, on account of any 
probate M liability of decedent incurred or as- 
f limita. $@sumed for the acquisition, care, im- 
allowed J provement, use, enjoyment or disposi- 
pending, § tion of real estate situated, and tangible 
dure for personal property having an actual 
Jescribed situs, outside the state. 
Ch. 227: Amends Surrogate’s Court 
1 corpo- Act relating to commissions of testa- 
. Minne. § mentary trustees to provide that com- 
a bank, missions “on income” for any given 





trust year shall be allowed and retained 
only from income derived from the 
trust during such year. 


Ch. 251: Validates appointment of 
testamentary guardian by a _ parent 
where the surviving parent is an adjudi- 
cated incompetent at the time of pro- 
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- bate; if during the minority of the ward 
the parent becomes competent to serve 
; as guardian, he may apply to court to 

_ : revoke letters of guardianship. 
se Ch. 265: Amends Civil Practice Act 
control. § Sec: 1884u to reflect authority granted 

to corporate fiduciaries, under Surro- 
gate’s Court Act. Sec. 231 and Personal 

* -€xeclr | Property Law Sec. 25, to register guar- 

— dianship securities in name of nominee. 

» would Ch. 369: Amends Sec. 365a of the Tax 
to, or Law, relating to computation of net cap- 
of, the ital gain of a common trust fund, to 

n, or if delete the following definition: the words 

“capital loss” mean the excess of capital 
losses over capital gains, and the words 
“net loss” mean the excess of deductions 
allowed by Sec. 360 over gross income. 
yr Ch. 485: Increases from $300 to $500 
eee the amount of a legacy, distributive share 
eo or proceeds of an action to which an in- 

, fant or incompetent is entitled, which 

may be paid on order of court to the in- 
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taxation of income of beneficiaries of | 





FOR TITLE INSURANCE 


In Pennsylvania, Delaware, Virginia, Maryland... see 


Member American Title Association 


fant’s or incompetent’s parent without 
appointment of a guardian or committee. 


Ch. 489: Provides for issuance of an- 
cillary letters testamentary or of admin- 
istration where grant of foreign admin- 
istration was based on disappearance or 
absence under such circumstances as to 
afford reasonable grounds to believe “de- 
cedent” is dead; protects fiduciary in 
event “decedent” returns. 


Ch. 524: Increases to $1,000 family 
exemption for domestic animals, their 
food, farm machinery, one motor vehicle 
and one tractor. 


Ch. 688: Permits recovery of funeral 
expenses in action surviving death of 
decedent when paid or payable out of 
estate; eliminates overlapping so far as 
medical, nursing and hospital expenses 
are concerned between damages recover- 
able in actions for wrongful death and 
in actions for personal injuries surviving 
death of injured party; -.permits attach- 
ment of hospital lien only where such 
expenses constitute an element of dam- 
ages. 


Ch. 639: Changes rule of distribution 
of damages in actions for wrongful death 
to provide for distribution in proportion 
to pecuniary injuries suffered by surviv- 
ing spouse and next of kin. 

Ch. 644: Imposes penalty of fine and/ 
or imprisonment for a false or fraudulent 
return by executor or other person re- 
quired to make estate tax return; also 
for entry into decedent’s safe deposit 
box, with knowledge of his death, which 
results in evasion of tax. 


OREGON 


Ch. 220: Amends prudent man rule 
statute, to specifically permit investment 
of fiduciary funds in “bonds, debentures 
and other corporate obligations, and 
stocks, preferred or common.” 


Ch. 349: 1947 Community Property 
Law is repealed, effective April 11, 1949. 
The repeal does not affect any rights ac- 
quired under the community property law 
except that such property may be con- 
verted into property held as tenants in 
common or by the entireties or as separ- 
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ate property of either spouse by an agree- 
ment to that effect signed by both. Also, 
upon the death of either spouse after 
April 11, 1951, all property which would 
have been separate property except for 
the community property law shall be sub- 
ject to disposition by will or by descent 
and distribution as separate property. 


Ch. 82: Amends Sec. 17-101 O.C.L.A. 
1940, to include equitable estates in land 
as subject to widow’s claim of dower. 


Ch. 418: Provides for removal of guar- 
dian upon the grounds prevailing in the 
case of an executor or administrator, 
upon application of any creditor, ward 
or other interested person, as well as 
upon court’s own motion. 


Ch. 350: Declares that title to any 
lands heretofore conveyed shall not be 
questioned or affected by reason of the 
alienage of any person from or through 
whom title may have been derived. Re- 
peals Sec. 61-105, O.C.L.A., requiring an- 
nual accounting by trustees of property 
or interest therein belonging to an alien 
or the minor child of an alien. 

Ch. 477: Makes a number of changes 
in procedure for allowance and rejection 
of claims by executor or administrator, 
among them being a requirement that the 
latter serve notice of rejection to the 
claimant or his attorney, with a right in 
the claimant to present the rejected claim 
to the court within:30 days after such 
notice. Also, no claim barred by the 
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statute of limitations shall be allowed, 
nor may the court allow a rejected claim 
except upon competent evidence other 
than the claimant’s testimony. 


Ch. 316: Advances date after which 
action may be commenced against exe- 
cutor or administrator from six months 
to 120 days following grant of letters, 
but after rejection of claim, and limits 
liability of executor or administrator 
where claim is presented after the expira- 
tion of six months from the publication 
of his notice of appointment. 


Ch. 523: Makes a number of minor 
changes in statute governing sale of 
property by executor or administrator. 


Ch. 417: Adds non-residence as a 
ground for removal of executor or ad- 
ministrator, and permits application for 
removal where probable loss can be shown 
to the estate rather merely to the ap- 
plicant. Also requires notice to be served 
in manner provided for summons. 


Ch. 536: Makes several revisions in 
statute permitting bank or trust com- 
pany to pay deposit of a decedent directly 
to certain relatives: (1) increases max- 
imum amount payable from $500 to 
$1,000; (2) extends degree of eligible 
payees to surviving brothers and sisters 
of lawful age, where there is no surviv- 
ing spouse, child or parent; (3) requires 
statement in affidavit from payees that 
they will pay, out of the fund, just debts 
of decedent, as well as expenses of last 
illness and funeral; (4) obliges bank to 
determine relationship of claimants to 
decedent (formerly no obligation); (5) 
applicable only to intestacies. 


Ch. 475: Grants surviving spouse right 
of election as to personal property in ad- 
dition to any right of dower, curtesy or 
homestead. Spouse may elect to take 
under the will or an undivided one-fourth 
interest in personalty, subject to propor- 
tionate share of decedent’s debts, ex- 
penses of last illness and administration, 
and subject further to being sold for the 
best interest of the estate or for the pur- 
pose of distribution. Spouse shall be 
deemed to have elected to take under the 
will unless contrary statement is served 
on executor or his attorney within 90 
days after admission of a will to probate. 


TEXAS 


S.B. 406: Governs removal of disabil- 
ities (except franchise) of minors over 
18 who are in, or who have been honor- 
ably discharged from, the Armed Forces, 
where it appears to be to their material 
advantage. 


H.B. 679: Permits fiduciaries to invest 
in certain construction and maintenance 
bonds. 


H.B. 155: Permits spouses to partition 
community property. 


H.B. 179: Provides that the birth of 
a child after the execution of a will not 
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mentioning such child shall not render 
the will void where the surviving wife 
is the mother of all of testator’s children 
and she is the principal beneficiary in 
the will to the entire exclusion, by silence 
or otherwise, of all of testator’s children. 


S. B. 89: Authorizes guardians, on 
order of court, to make charitable con- 
tributions out of ward’s fund where in- 
come for year will probably exceed 
$25,000 and contribution is deductible for 
Federal income tax purposes. 

S. B. 33: Authorizes investment in Fed- 
eral savings and loan association shares 
as well as State building and loan shares; 
also obligations of any Federal Home 
Loan Bank or Federal savings and loan 
insurance corporation. 


S.B. 331: Amends statute governing 
claims on behalf of ward. 


WEST VIRGINIA 


S.B. 198: Provides for release of pow- 
ers of appointment. 


WISCONSIN 


Ch. 192: Permits executor or admin- 
istrator to show, in petition for sale of 
real property, that sale of such property 
would be for best interest of estate or 
the heirs even though there is personal 
property. (Formerly, statute permitted 
showing only that sale of personalty 
would be inimical to estate interests). 


Ch. 205: Permits trust or guardian- 
ship funds in excess of $15,000 to be 
invested, up to 35% of such excess, in 
investments authorized for insurance 
companies. 


Ch. 210 & 211: Make a number of 
technical changes in Sec. 8906(1), gov- 
erning distribution of personalty, includ- 
ing increase from $1,000 to $2,000 max- 
imum allowance for support of widow 
and minor children. 


Ch. 245: Provides that devisee of home- 
stead takes same free of all judgments 
against testator or his estate, except 
mortgages and laborers’ and mechanics’ 
liens to the extent that testator leaves 
other property subject to payment of the 
same. 


Ch. 384: Provides for summary settle- 
ment of small estates. 


Ch. 381: Provides that a conveyance 
of land to A, trustee, or to A, as trustee, 
without naming the beneficiary or refer- 
ring to the trust instrument, vests abso- 
lute title in A. His description may be 
ignored in dealing with him concerning 
the land and he has the same power of 
alienation as would be obtained by a deed 
simply to A. 

Ch. 26: Authorizes investment in loans 
secured by mortgages insured under Title 
I of Bankhead-Jones Farm Tenant Act. 


Ch. 333: Declares certain mandatory 
powers of sale over real estate to be 
permissive. 


Ch. 331: Authorizes retention of de. 
cedent’s real estate as well as previously 
authorized investments. 


WYOMING 


Ch. 9: Validates charitable gifts and 
bequests and incorporation by reference 
in will of any existing resolution, declar- 
ation or trust agreement creating a char. 
itable trust. 


Ch. 74: Amends homestead statute with 
respect to payment of claims. 


-Ch. 75: Substitutes “reasonable time” 
for “one month” as period within which 
executor or administrator must make in- 
ventory. 


Ch. 92: Enacts Model Rule against 
Perpetuities Act, adopting American com. 
mon law rule. 


Ch. 93: Abolishes estates in fee tail and 
converts them into fee simple. 


[Committee members: Melvin R. 
Bergman, Charles F. Grimes, John H. 
Halley, Eleanor March Moody, Jerome 
I. Myers, Dix H. Rowland, T. Raber 
Taylor, Delvy T. Walton, John J. Wil- 
son. ] 


A A A 
Additional Legislation 


(not previously reported) 


ALABAMA 


Act 265: Provides that, for purpose of 
rules against perpetuities and suspen- 
sion of power of alienation, a life insur- 
ance trust shall be deemed to be created 
when liability of insurer accrues, irre- 
spective of revocability of trust. 

The Uniform Simultaneous Death Act 
has been adopted. 


CALIFORNIA 


Ch. 1601: Provides for trusteeship of 
funds when contingent claim is filed. 

Ch. 1345: Authorizes public adminis- 
trator to apply for order for summary 
withdrawal of funds to pay funeral ex- 
penses, whether or not there is a will. 


DELAWARE 


Ch. 224: Exempts employees trusts 
from rules against perpetuities and sus- 
pension of power of alienation. 

S.B. 315: Makes several changes in 
statute governing apportionment of es- 
tate taxes. 


A A A 


Tax Chart 


First National Bank of Portland, Ore., 
has published a handy “Estate Planning 
Tax Chart,” showing the taxes in 
estates from $100,000 to $1,000,000 
under various methods of disposition, 
including use of the marital deduction. 
Savings shown range from $6,927 to 
$173,506. 
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ADOPTED CHILDREN 





Morgan v. Keefe, 63 Atl. (2d) 148 
(Conn.). Whether an adopted child can 
take under a provision of a will for a 
child or children is a matter of intent, 
and such child cannot take unless an in- 
tent to include him definitely appears 
from a reading of the will in the light of 
surrounding circumstances, and fact that 
adoption occurred subsequent to death of 
testator is a circumstance of great 
weight. 
















BREACH OF TRUST 


Kanzler v. Smith, 61 Atl. (2d) 170 (N. 
J. Chan.). Where two trustees have par- 
ticipated in a misconceived breach of 
trust and thereby incurred a common 
monetary obligation, equity generally will 
decree as between them reimbursement 
and contribution to equalize the propor- 
tionate liability of each. A trustee who 
has committed a breach of trust in bad 
faith is not, however, entitled to contri- 
bution or indemnity from his co-trustee. 
Contribution was decreed in this case. 


Bickerstaff v. Ellis, 51 S.E. (2d) 821 
(Ga.). Estate was not bound to repay 
loan made to executor by plaintiff for 
purpose of paying federal estates taxes 
so as to protect plaintiff’s interest in 
estate as legatee by obviating necessity 
for sale of assets of estate at time when 
market conditions were unfavorable, not- 
withstanding all legatees had consented 
to the loan, where creditors of the estate 
had not consented to the loan, and will 
did not authorize executor to borrow 
money. 



























CHARITABLE TRUSTS 






Emmert v. Union Trust Co., 86 N. E. 
(2d) 450 (Ind.). Testator instructed her 
trustees to have the diary of her grand- 
father edited and published. This action 
was brought by the state to have the 
court declare that the section of the will 
pertaining to the publication of the diary 
declared a public charitable trust. The 
court held that there was no charitable 
intent, necessary to establish a public 
trust, apparent in this will. There was 
not reasonable definiteness and certainty 
to evince a charitable purpose. The diary 



















Some of the decisions which have been previously 
reported in TRUSTS AND ESTATES are omitted from 
this printing. They are from the states of Califor- 
nia, Colorado, Georgia, Iowa, New Jersey, Ohio, 
Pennsylvania and Washington. Reference to these 
will be furnished on request.—Ed. note. 
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in question was that of a very prominent 
citizen, covered a long period of time in 
the earlier history of the city and state 
and it was urged that the diary was of 
historical and educational value. The will 
did not mention any educational motive 
of testator, however. 


CONFLICT OF LAWS 


Brooks v. Carson, 200 P. (2d) 280, 
(Kan.). Bates, a resident of Massachu- 
setts, died testate. His only heirs at law 
were his widow and one son. In his will 
he made his wife his sole devisee and leg- 
atee. The land in question was located in 
Kansas. The law of Massachusetts re- 
quired the widow to elect if she desired 
to take under the law rather than the 
will, that is if she made no election then 
the will would control. Kansas law was 
just contra. There, if she did not elect, she 
would take under the law. The widow 
living in Massachusetts made no election 
thinking that the will would control. 


HELD: Where widow elects to take by 
will in Massachusetts, property that is 
located in Kansas, her election according 
to laws of Massachusetts is binding in 
Kansas, even though silence which is in- 
dicative of election of will in Massachu- 
setts would act as election of taking by 
law in Kansas. 


CONSTRUCTION OF WILLS AND TRUSTS 


Knowlton v. Forbush, 1948 A. S. 597, 
(Mass.). Testatrix left two daughters, 
one of whom died without issue. The other 
subsequently died leaving children and 
grandchildren. The will created a trust 
for the benefit of the two daughters and 
their issue during the lives of the daugh- 
ters. If both daughters died without is- 
sue the estate was to go to charity. If 
both left issue, the estate was to go half 
to the issue of one and half to the issue 
of the other. The will made no provision 
for the contingency which actually oc- 
curred. 


HELD: The general plan of the will 
showed that the testatrix did not intend 
to die intestate. By necessary implication 
the will meant that if only one daughter 
left issue the estate should go to them. 
She intended her estate to go to her 
lineal descendants and not to strangers. 


Tucker v. Myer’s Estate, 37 N. W. (2d) 
585, (Neb.). Where will devised all testa- 
tor’s property to wife and the heirs of her 
body forever, providing that if testator 

















had no children the wife should have all 
the property in fee simple, and express- 
ing a desire that the wife make a will 
bequeathing such property to. testator’s 
brothers and sisters to be distributed 
equally among those living at the wife’s 
death, testator intended to give wife the 
property for life with right of disposition 
subject to precatory trust as to remain- 
der in favor of surviving brothers and 
sisters of testator, and such trust was 
not destroyed by death of wife before the 
testator. 


Hussey v. Hussey, 83 N. E. (2d) 159, 
(Mass.). The will created a trust to pay 
8/10 of the income to Pauline for life and 
the other 2/10 to Rosamund and Mar- 
garet, or the survivor, during the life of 
Pauline. On Pauline’s death the principal 
was to be divided three ways. Rosamund 
died first, and Margaret two years later. 
Pauline was still living. The question was 
what happened to the 2/10 of the income. 


HELD: It went to the personal repre- 
sentative of Margaret during the re- 
mainder of Pauline’s life. 


Parkhurst v. Jonsberg, 84 N. E. (2d) 
538, (Mass.). The testatrix, who died in 
1933, bequeathed all her bank deposits 
in trust to pay a portion of the income 
to her grandson and only heir, George, 
until he reached 21 and then all of the 
income until he reached 26, and then pay 
over the whole trust to him. If he died 
before reaching 26 the trustees were to 
pay the entire fund to the testatrix’s two 
sisters, Charlotte and Hortense, “equally 
or to the survivor.” The residue of the 
estate was also given to the two sisters, 
“equally or to the survivor.” Charlotte 
died in 1942, Hortense in 1943, and 
George in 1945, at the age of 20. 


HELD: George took an absolute equit- 
able interest in the trust fund in the 
nature of a fee, vested, but with the time 
for enjoyment of the principal postponed, 
and with an executory bequest to the two 
sisters if he died under 26. The words of 
survivorship attached to the bequest to 
the sisters referred to survivorship at 
the death of the testatrix. Accordingly, 
the trust fund was to be paid in equal - 
shares to the estates of the two sisters. 


Cody v. Fitzgerald, 61 Atl. (2d) 74, 
(N. J. Chan.). Under will, leaving 
rentals, income and use of all of testa- 
tor’s property on certain street to his 
wife as long as she lived, and providing 
that, at her death, the children should 
have share and share alike, testator’s son, 
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predeceasing life tenant, was not seized 
of interest in testator’s realty at time of 
his death. “Children” in above instance 
should be considered as a class which 
generally must be determined as of time 
when gift takes effect. 


Sick v. Rock, 37 N. W. (2d) 305, 
(Iowa). Under a will bequeathing all 
property to testator’s widow and devising 
remainder in specified lands to testator’s 
son “upon death of my wife” upon con- 
dition that son “within six months there- 
after” pay stipulated sum of money to 
each of testator’s daughters, a “vested 
remainder” was devised to testator’s son 
deferred as to enjoyment and possession 
until death of widow, and where son pre- 
deceased widow and died intestate, duty 
to pay a required sum passed to the son’s 
heir, notwithstanding will did not pro- 
vide for payment by son’s heirs should 
son predecease widow. 


CONSTRUCTIVE AND RESULTING TRUSTS 


Latham v. Father Divine, 299 N. Y. 
22, 85 N. E. (2d) 168. Lucy Latham and 
others brought a suit in equity to have 
defendants, legatees under a will of 
Mary Lyon, declared constructive trus- 
tees in favor of the plaintiffs. The com- 
plaint alleged that the deceased had her 
attorneys draft a new will in which plain- 
tiffs were named as legatees in an amount 
approximating $350,000 and that by rea- 
son of false representations, undue in- 
fluence and physical force, certain of the 
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defendants prevented the deceased from 
executing said new will and thereafter 
conspired to kill and did kill the deceased 
by means of a surgical operation per- 
formed by a doctor engaged by the de- 
fendants without the consent or knowl- 
edge of any of the relatives of the de- 
ceased. 


HELD: Where a devisee or legatee 
under a will already executed prevents 
the testator by means of duress or undue 
influence from revoking the will and exe- 
cuting a new will in favor of another or 
from making a codicil, so that testator 
dies leaving the original will in force, 
the devisee or legatee holds the property 
thus acquired upon a constructive trust 
for the intended devisee or lgatee. 


In re Noonan’s Estate, 63 Atl. (2d) 
80, (Pa.). An executor’s private secret- 
tary, purchasing testatrix’s realty from 
executor with knowledge that he was pre- 
ferring her as purchaser over testamen- 
tary beneficiary, who had clearly express- 
ed desire to retain property unsold, was 
accountable therefor to beneficiary as a 
matter of law, even if secretary paid a 
fair and adequate price. She holds the 
property on constructive trust for bene- 
ficiary. 


Emery v. Emery, 200 Pac. (2d) 251, 
(Mont.). That the separate funds of the 
wife may have been used to improve 
the husband’s property or to pay for the 
same does not create per se a trust in 


favor of the wife since the presumption 
is that such act constituted a gift. 


FEES AND EXPENSES 


Old Colony Trust Co. v. Townsend, 8% 
N. E. (2d) 784, (Mass.) Testator pro. 
vided, “after deducting all proper charges 
and expenses to pay the annual net jn. 
come thereof” to his daughters. No ex. 
press provision was made in the trust for 
disposition of corpus after death of 
daughters other than to give it to a class, 
It was clearly the testator’s intention to 
provide for his daughter. At the time 
the trust was executed, the testator could 
not foresee the great rise in the cost of 
administration of the trust. It is more 
consistent with testamentary plan to ap. 
portion expense of administration be. 
tween income and corpus of trust, rather 
than to take it entirely from income. 


FORFEITURE 


Farr v. Whitefield, 33 N. W. (2d) 791, 
(Mich.). The testamentary provisions for 
forfeiture of a bequest to any beneficiary 
contesting the will are generally valid 
and enforceable when only the rights of 
an adult beneficiary are involved, but 
such condition of forfeiture is contrary 
to public policy and void when interposed 
against a minor. 


Cohen v. Reisman, 48 S. E. (2d) 113, 
(Ga.). Under testamentary “in ter- 
rorem” provision forfeiting interest in 
event any beneficiary under will should 
seek to involve estate in litigation, bene- 
ficiary could without forfeiting interest 
maintain action to bring executor to ac- 
count and to enforce terms of the will 
since such a provision, insofar as it might 
prevent an action to enforce the will 
itself and compel executor to carry out 
his legal obligations, would be void as 
against public policy. 


GIFTS and ADVANCEMENTS 


Slager v. Allen, 220 S. W. (2d) 152, 
(Mo. App.). Two or three days before an 
operation known by decedent to be ser- 
ious, and from which she died three days 
later, she sent a suitcase and a package 
to the home of her neighbor with the 
instruction: “If I should live, return 
them to me, but in case of my death, 
would you please give them to Mr. Gil- 
bert (decedent’s attorney) and have him 
take them and have them taken” to 4 
named bank. 


When the suitcase and package were 
opened, they were found to contain let- 
ters addressed to several people, includ- 
ing plaintiffs. The letters contained vary- 
ing amounts of currency. Accompanying 
the letters were instructions that the let- 
ters should be mailed “If I should die. 
If I live I want all of them returned to 
me.” When decedent’s neighbor and her 
attorney delivered the suitcase and pack- 
age to decedent’s executors, plaintiffs 
brought suit against the executors t0 
establish a gift in contemplation of death. 
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The trial court found for the plaintiffs. 


HELD: Reversed. Since decedent’s 
neighbor did not know what the suitcase 
and package contained and did not know 
to whom the contents were to be deliver- 
ed, she held them merely as agent or 
pailee of decedent. Decedent’s statements, 
notes and letters indicated that there was 
no intention to deliver the currency prior 
to decedent’s death. The transaction was 
an attempted testamentary disposition 
and void for lack of compliance with the 
statute of wills. 















LIABILITY OF FIDUCIARY FOR LIBEL 


Carver v. Morrow, 48 S. E. (2d) 814, 
(S. C.). An executor offering will for 
probate acts in official capacity and has 
absolute privilege so that there is no 
personal liability against him for libel- 
ous matter in will. He has no choice but 
to probate the will. Testator’s estate as 
well was held not liable. 















PRINCIPAL AND INCOME 


Delaware Trust Co. v. Bradford, 59 A. 
(2d) 212, (Del.). Indenture of a trust 
including unproductive land, directed the 
trustee to pay the net income to the tes- 
tator’s wife for life, with the remainder 
over. Nearly twenty years after the trust 
was established, the land was sold, and 
the trustee requested instructions as to 
the method of disposition of the pro- 
ceeds. 
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HELD: Where there are successive 
beneficiaries, the trustee is ordinarily 
under a duty to sell the property within 
a reasonable time and to invest the pro- 
ceeds in productive property. The life 
tenant should therefore be paid the 
amount which, invested at the time the 
duty to sell arose at the current rate of 
return, would equal the net proceeds of 
sale. In making the appoortionment the 
trustee is directed to take the expenses 
of maintenance from principal but to 
apportion the federal capital gains tax 
between income beneficiary and remain- 
derman. 


In re Leonard’s Estate, 63 Atl. (2d) 
179, (Vt.). Under will creating trust, 
providing for payment of income to wife 
and authorizing trustees, if income should 
be insufficient for comfort of wife in sick- 
ness and in health, to pay so much of 
principal as might be necessary for com- 
fortable support of wife, trustees were 
authorized to use principal of trust when 
income was insufficient for wife’s sup- 
port, without regard to her ability to 
provide for herself from her separate 
estate. 


RENUNCIATION OF LEGACY 


In re Wilson’s Estate, 298 N. Y. 398, 
83 N. E. (2d) 852. In 1929 a creditor 
recovered a judgment against Wilson. 
In March, 1945, Wilson’s mother died 
leaving a will by which she bequeathed 
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one-third of her residuary estate to her 
said son. On January 29, 1946, Wilson 
was examined in supplementary proceed- 
ings in connection with the 1929 judg- 
ment. On February 4, 1946, he filed in 
the Surrogate’s Court an instrument exe- 
cuted and acknowledged on January 29, 
1946 renouncing and declining the legacy 
bequeathed by his mother. 


HELD: The debtor had a reasonable 
time after his mother’s death and after 
the probate of her will within which to 
renounce his legacy. His failure to re- 
nounce the legacy within the ten months 
after his mother’s death and prior to the 
institution of proceedings supplementary 
to the 1929 judgment was an unreason- 
able length of time and he will be pre- 
sumed to have accepted the legacy and 
the amount thereof ordered applied to 
the payment of the 1929 judgment. 


RULE AGAINST PERPETUITIES 


McEwen v. Enoch, 204 P. (2d) 736, 
(Kan.). Grantor set up a trust with his 
son as trustee and the son’s two children, 
ages 11 and 15, as beneficiaries. The in- 
come from the trust was to be used 
for the benefit of the two grandchildren 
until the younger of them reached the 
age of 40, if she lived, or until such time 
as she would have reached the age of 40, 
at which time trust was to terminate and 
property to pass absolutely to the grand- 
children or their issue or heirs. 
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HELD: The trust gave the beneficiar- 
ies only a contingent interest and there 
is a possibility that the vesting would 
take place longer than life or lives in 
being plus 21 years; therefore the trust 
was declared void as violating the rule 
against perpetuities. The intention of 
settlor was to bénefit the grandchildren, 
so the gift was accelerated so as to be- 
come an absolute gift to them as of the 
time the purported trust was created. 


Ryan v. Ward, 64 Atl. (2d) 258, (Md.). 
Where grantor, who created trust under 
trust deed providing for payment of in- 
come in monthly installments to grantor 
and permitting withdrawal of $1500 of 
principal annually during grantor’s life- 
time, made no provision in trust deed that 
right to withdraw $1500 should be cum- 
ulative, the right would be construed as 
noncumulative and lost if not drawn in 
each year. If a class gift is good as to 
some members of the class, but is within 
rule against perpetuities as to other mem- 
bers, the entire gift must fail. 


TERMINATION OF TRUSTS 


In re Denton’s Estate, Aikman v. 
Baker, 201 P. (2d) 625, (Kan.). A will 
was admitted to probate in 1934 and no 
appeal was taken therefrom. The estate 
was administered and all remaining prop- 
erty delivered to trustees for stipulated 
charitable trust. In 1946 certain heirs at 
law of the testatrix, not beneficiaries 
under the will, filed an action to termin- 
ate the trust on the grounds that cer- 
tain provisions of the trust were impos- 
sible of fulfillment. Court held that the 
action was in reality one to contest the 
will, which must be brought as such under 
the statute then in force within one year 
from the date of probate or not at all. 


Richardson v. Richardson, 298 N. Y. 
135, 81 N. E. (2d) 54. Four days before 
her marriage, the plaintiff-settlor exe- 
cuted a trust agreement in which she 
placed certain securities in trust, to pay 
the income to herself for life and “Upon 
the death of the party of the first part, 
the trust herein provided for shall cease 
and determine and the trustees shall 
thereupon pay over and deliver the corpus 
of said trust, together with any undis- 
tributed income thereon, to such person 
or persons as the party of the first part 
may designate by her will *** Irene P. 
Currier, the mother of the party of the 
first part, if she be then living, *** to 
such persons as would be entitled to the 
same under the intestacy laws of the 
State of New Jersey.” Her mother died 
in 1948. On April 3, 1947, the plaintiff 
executed and served a notice of revoca- 
tion of the trust upon the defendant trus- 
tees. At that time, her husband and three 
children (aged 21, 18 and 15) were en- 
titled by law to take her property had 
she then died intestate. Under the New 
York Law, plaintiff could revoke the 



















































trust only if she had retained a reversion 9 We! 
in herself and had not created a remain. § svt 
der in her next of kin. con 
HELD: The settlor created a remaip. = 
der in her mother, or in the case of her ° 
mother’s death, in her next of kin be. 
cause she (1) made a full and formal é 
disposition of the principal of the trust (I 
property, (2) made no reservation of g § 5° 
power to grant or assign an interest ip ag 
the property during her lifetime, (3) for 
surrendered all control over the trust of 
property except the power to make testa. - 
mentary disposition thereof and the right ten 
to appoint a substitute trustee and (4) liv 
made no provision for the return of any fic 
part of the principal to herself during fal 
her lifetime. ly 
ag! 
Stahler v. Sevinor, 84 N. E. (2d) 447, - 
(Mass.). Stahler and Sevinor set up a by 
real estate trust, with themselves ag far 
trustees, the beneficiaries being their re- che 
spective wives in equal shares. The trust = 
was to last twenty years. Then the trust- ad 
ees were to distribute the trust fund to = 
the beneficiaries. The trust contained a ou 
provision that it might be “amended and/ all 
or extended by the trustees from time to tr 
time ... as in their . . . discretion shall se 
seem best for the interest of the trust.” et 
In 1945 the two trustees duly executed § tiy 
and recorded an amendment to the ef- J of 
fect that “at any time, if any trustee § tn 
desires, he shall have the right to term- J py 
inate the trust by notice in writing to the J fe 
other trustee.” In 1947 Stahler gave due 
notice to Sevinor of his intention to 
terminate the trust. Sevinor refused to 
recognize the termination or to meet S. 
Stahler to discuss it. Accordingly, Stah- ba 
ler brought a bill in equity in the super- on 
ior court to enforce the termination of th 
the trust. on 
HELD: The power of amendment in de 
the trust instrument was unrestricted in his 


its terms, and an unrestricted power of th 
amendment may be used to effect a revo- th 








cation or termination of the trust. Ac- mi 
cordingly, Stahler was entitled to relief. th 
St 

Morgan v. First National Bank, 84 hi 
N. E. (2d) 612, (O. App.). Testamentary fr 
trust gave life beneficiaries, sole heirs of pa 
testator, the right to have the entire net to 
income for life, with the right, with the ba 
consent of the trustee, to draw upon the fil 
principal if necessary to enable them to pr 
live in their customary mode, with resid- wi 
uary to charity. Gift over to charity fail- ur 


ed because testator died within a year of to 
making will. Plaintiffs brought action to 
have trust terminated and corpus de f ch 












livered to them free of all encumbrances. pr 
HELD: There was nothing in the trust : 

which indicated a purpose or intent that 

the trust should be continued during the ; 

entire life of the beneficiaries. The life yu 

beneficiaries were entitled to the entire to 

income during their lives, and becaus¢ : 


of the failure of the gift over to charity 
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were the absolute owners of the trust res 
subject to their own right to the net in- 
come for life. The trust failed, was a 
dry trust, and the life beneficiaries were 
entitled to the trust res. 


Altemeier v. Harris, 86 N. E. (2d) 229, 
(Ill.). Testator created a trust giving 
specific directions to trustees for pay- 
ment of income to life beneficiaries and 
for division among ultimate beneficiaries 
of all accumulations at a period of 21 
years after death of last survivor of life 
tenants, with provisions for payment of 
living expenses and support to bene- 
ficiaries. The beneficiaries entered into a 
family-settlement agreement substantial- 
ly changing the terms of the trust, which 
agreement was approved by the lower 
court. The trustees’ appeal was upheld 
by the Supreme Court which held that a 
family-settlement agreement may not 
change the terms of the will for the sole 
purpose of obtaining individual financial 
advantage, and there must exist a rea- 
sonable belief that long litigation will 
result in the estate being depleted materi- 
ally unless the settlement is ratified. A 
trust may not be terminated where pro- 
vision is made for distribution to contin- 
gent beneficiaries or upon uncertain con- 
tingencies even though all the prospec- 
tive beneficiaries agree to the termination 
of the trust. Likewise, a spendthrift 
trust may not be destroyed or terminated 
by the unanimous consent of the bene- 
ficiaries. 


U. S. SAvInGs BoNnDsS 


Union National Bank v. Jessell, 215 
S. W. (2d) 474, (Mo.). In 1939 a hus- 
band and wife executed a joint and 
mutual will whereby they agreed that 
the survivor of them should have a life 
estate in the other’s property and should 
devise the residue thereof, together with 
his or her own property, in trust for 
their children and grandchildren. Upon 
the wife’s death in 1942, the husband ad- 
ministered upon her estate. Thereafter 
the husband purchased certain United 
States Series “G” Bonds with funds of 
his own and funds which came to him 
from his wife’s estate. These bonds were 
payable to the husband and at his death 
to certain named children. Upon the hus- 
band’s subsequent death, his executor 
filed this declaratory judgment suit, the 
purpose of which was to determine 
whether the bonds passed to the trust 
under the husband’s will or went direct 
to the children named on the face of the 
bonds. The trial court ordered the named 
children to cash the bonds and deliver the 
proceeds to the trustee named in the hus- 
band’s will to be held as part of his testa- 
mentary trust. 


HELD: Affirmed. In a declaratory 
judgment action, the court had the right 
to construe the interest and grant re- 
lief analogous to specific performance in 
order adequately to declare and enforce 
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the rights of the parties; and that in so 
doing it was not going contra to the rule 
that United States Bonds are governed 
by the laws of the United States and 
Regulations of the Treasury Depart- 
ment. 


MISCELLANEOUS SUBJECTS 


Middendorf v. Kansas Power & Light 
Co., 203 P. (2d) 156, (Kan.). Decedent 
died owning shares of stock in defendant 
corporation. His wife was the executor of 
his estate. The will left a life estate of 
all property to the wife with remainder 
over to the three children, the plaintiffs 
here. In closing the estate, the court 
ordered “that the executor herein prop- 
erly assign to Cordelia P. securities thus 
described.” Cordelia was the wife-execu- 
trix. She sold the securities and used the 
money. After her death the plaintiffs 
sued the corporation for negligent trans- 
fer of corporation stock. 


HELD: A corporation which transfers 
stock standing in the name of decedent, 
upon application of his executor, is with- 
out liability to the beneficiaries otherwise 
entitled thereto, when the corporation 
acts upon and follows out completely an 
order of a court of competent jurisdic- 
tion ordering the transfer to be made. 


McMillan v. St. Louis Union Trust 
Co., 219 S. W. (2d) 364, (Mo.). In the 
residuary clause of his will, testator 
created a trust for his widow, further 
directing that upon her death, the corpus 
and undistributed income be paid over to 
the defendant national banks. Plaintiff 
brought thf action individually and as 
co-trustee with one of defendants, to have 
the gifts to defendant declared void and 
paid over to plaintiff in her individual 
capacity under the residuary clause of 
the will. 


HELD: Following In re Keene’s Es- 
tate, 152 Misc. 424, 273 N. Y. S. 532, 
the only decided case dealing with the 
precise point, national banks have the 
capacity to take bequests of personal 
property. The bequests in question were 
outright gifts to the banks and not within 
the rule that a testamentary trust for the 
benefit of a business corporation is in- 
valid. Although there is no specific grant 
of power to take bequests contained in 
the National Banking Act, national banks 
are subject to the laws of a state in re- 
spect of their affairs unless such laws 
interfere with the purposes of their crea- 
tion, tend to impair or destroy their ef- 
ficiency as federal agencies, or conflict 
with the paramount law of the United 
States. 


[Committee Members: Kenneth B. 
Cope, Emma M. Cummings, Harold E. 
Fraser, Paul E. Iverson, Harold C. 
Jesse, Charles B. Kaufman, L. M. 
Merriman, Robert Neill, Jr., Franklin 
Riter.] 
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STATE and FEDERAL TAXATION 


1949 STATE LEGISLATION AFFECT- 
ING INHERITANCE, ESTATE 
AND GIFT TAXES 


Ariz. Ch. 16: Adds additional estate tax 
for purpose of absorbing 80% credit pro- 
vided for by Federal estate tax. Also in- 
creases time within which returns may 
be filed, and changes method of appoint- 
ment of estate tax commissioner. 


Ark. A-284, H.B. 68: Provides for col- 
lection of estate taxes on intangible per- 
sonal property of nonresidents located in 
Arkansas. Also provides for reciprocal 
exemption of such intangible personalty 
of nonresidents. 


Cal. Ch. 300: Substitutes Uniform Act 
on Interstate Compromise of Death Taxes 
for provisions for compromise of dis- 
putes arising out of conflicting claims as 
to domicile. 


Ch. 301: Enacts Uniform Act on Inter- 
state Arbitration of Death Taxes. 


Conn. P.A. 219: Revises allowable de- 
ductions list. 


H. 504: Simplifies procedure for pro- 
ration of death taxes. 

P.A. 98: Extends scope of statute per- 
mitting arbitration and settlement of 
domiciliary disputes to estate tax. 


P.A. 92: Exempts life insurance issued 
by the U. S. upon the life of a soldier, 
etc., from tax. 


Del. $315*: Revises apportionment 
statute in regard to inter vivos gifts. 


Fla. H.B. 1207: Provides for appor- 
tionment of Federal and State estate 
taxes. 


Me. Ch. 33, 34: Enact Uniform Acts of 
Interstate Arbitration of Death Taxes 
and Compromise of Death Taxes. 


Ch. 86: Adds property for the care or 
maintenance of cemeteries, etc., to the 
exempt transfers under inheritance tax 
law. 


Ch. 131: Provides for reciprocity in 
connection with the collection of taxes. 


Mich. P.A. 177: Exempts transfers to 
non-profit, unincorporated foundations 
for benevolent, charitable, and education- 
al purposes from inheritance taxes. 


Neb. L.B. 158: Provides for apportion- 
ment of federal and state taxes. 


*Passed both Houses and needed only Governor’s 
signature at time of report. 


652 Bar PROCEEDINGS 


JOSEPH F. McCLOY 


Member of New York Bar; Committee Chairman 


L.B. 308: Repeals Uniform Reciprocal 
Transfer Act exempting intangibles of 
nonresidents, and enacts new charitable 
exemption provisions. These enlarge 
scope of exemption to include certain 
governmental agencies, and to provide for 
reciprocal exemption of certain char- 
itable bequests. 


N.H. Ch. 21: Contains provisions for 
settlement of disputes over domicile 
which, apparently, are in addition to pro- 
visions enacted in 1941 for the compro- 
mise settlement of death tax claims. 


N. Y. Ch. 78: Extends time for tax-free 
release of powers of appointment under 
the New York estate tax law to May 1, 
1950. 


Ch. 178: Increases to 60 days the time 
within which additional emergency tax 
may be paid without interest being 
charged. 


Ch. 225: Limits deductions for liability 
of decedents incurred for the acquisition, 
etc., of real estate and tangible personal 
property, to that which has a situs within 
the state. 


Ch. 644: Provides for penalties for 
making of false returns or furnishing 
false information for estate tax pur- 
poses, and also for entrance of safe de- 
posit box after death of owner or co- 
owner, with knowledge of such death, 
for purpose of evading death taxes. 


N. D. S.B. 234: Enlarges scope of sec- 
tion providing for determination of tax 
on estates, when there is no probate pro- 
ceeding, to include estates of resident 
as well as nonresident decedents. 


Ore. Ch. 203: Provides for exemption 
from inheritance tax of the value of pay- 
ments receivable by beneficiaries of de- 
ceased persons under certain federal 
statutes, or certain pension or retirement 
plans or trusts. 


Ch. 349: Repeals community property 
law. 


Penn. Act No. 315: Exempts from in- 
heritance tax all property held joint- 
ly by a husband and wife. 

Act No. 528: Adopts Uniform Acts on 
Interstate Compromise and Arbitration 
of Inheritance Taxes. 


S. D. H.B. 147: Enlarges scope of the 
charitable exemption to include transfers 
to out-of-state institutions, where a sim- 
ilar exemption is allowed by the State in 
which institutions are located. 


Vt. H.B. 233: Enlarges scope of addi- 
tional estate tax to include property lo. 
cated in Vermont and owned by non- 
resident decedents. 


Wash. Ch. 140: Makes changes with re. 
spect to charitable transfers which are 
exempt from inheritance tax, and allow. 
able deductions for gift tax purposes. 


Wis. S-330*: Amends gift tax law per- 
taining to charitable exemptions setting 
out specifically what shall be considered 
corporation operating within state. 


The above summaries have been com- 
piled from a special report made avail- 
able to the Committee.! 


It is noteworthy that the States have 
not followed the Federal marital deduc- 
tion pattern. A bill adopting provisions 
for marital deduction modeled on the Fed- 
eral statute died in Oklahoma. A similar 
bill considered by the New York Legisla- 
ture at the last session died in Assembly 
Rules Committee. 


The Federal marital deduction provision 
poses a dilemma to the states: either im- 
mediate reduction of revenue or widen- 
ing of differential in tax burdens as be- 
tween the several State statutes. 


LEGISLATIVE CHANGES SUGGEST: 
ED BY SECTION ON TAXATION 


At the 1948 annual meeting, the House 
of Delegates approved resolutions con- 
cerning matters submitted by the Sec- 
tion on Taxation in part as follows: 


1. Credit against Federal Estate Tax for 
State Taxes. 


Under Section 813(b) of the Internal 
Revenue Code, credit for State inher- 
itance, estate, legacy or succession taxes 
depends upon their payment and claim 
for such credit within four years after 
filing of the Federal return. This fixed 
time limit has resulted in denial of the 
credit in cases where actual payment has 
been postponed because of unavoidable 
delays. The Resolution adopted by the 
House of Delegates provides that the 
States taxes be paid and credit claimed 
within four years after the filing of the 
return or the Federal tax is itself paid, 
whichever is later. 


One additional suggestion has recently 
been made by the Committee on Tax- 
ation. It is pointed out that this proposal 
may have the effect of discriminating 


1Commerce Clearing House Inheritance, Estate 
and Gift Tax Service. 
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against the estate making a filing be- 
fore the due date. It is now suggested 
that for this purpose, all estate tax re- 
turns filed prior to the due date shall be 
deemed to have been filed on the last 
date prescribed by law. 


9. Waiver of Limitations in Estate and 
Gift Tax Matters. ; 


The Resolution adopted by the House 
of Delegates .provides for amendments 
of Sections 874, 910, 1016 and 1027 of 
the Internal Revenue Code to permit the 
Commissioner to enter into an agreement 
with the executor or the taxpayer ex- 
tending the time within which the estate 
or gift tax may be assessed. 


3. Treatment of Partnership Income Paid 
to the Estate or Beneficiary of a De- 
ceased Partner. 


The tax status of payments of speci- 
fied portions of partnership income to 
the estate or widow of a deceased part- 
ner after death is uncertain under exist- 
ing law. Some cases have taxed such pay- 
ments as income to the surviving partner 
and to the estate or widow of the de- 
ceased partner. 


Section 109 of H.R. 6712, Revenue Re- 
vision Act of 1948, provides for the ex- 
clusion of amounts so distributed from 
the distributive share of the surviving 
partners and treats amounts so excluded 
as income to the estate or widow of the 
deceased partner in the year received. 
The House of Delegates approved a Res- 
olution urging amendments to the Code 
in the form set forth in Section 109 of 
H.R. 6712 or its equivalent. 


The House of Delegates also adopted 
other proposals of the Section on Tax- 
ation on such matters as corporate re- 
organizations, the status of the Tax Court 
and certain of the income tax amend- 
ments incorporated in the Revenue Re- 
vision Bill of 1948. 


At the 1949 Mid-Winter meeting the 
House of Delegates adopted a Resolution 
recommending to Congress that it over- 
rule the decision of Comm. v. Church as 
to transfers in trust made prior to March 
3, 1931. It is urged that Congress re- 
affirm its intention that the Joint Reso- 
lution of March 3, 1931 should apply only 
to transfers made after that date and 
that as to any previous transfers the 
mere retention by the transferor of a 
life estate shall not in itself cause the 
transfers to be taxable under the pro- 
visions of Section 811(c), as a transfer 
intended to take effect in possession or 
enjoyment at or after death. 


ADDITIONAL CHANGES 


Three other matters presently being 
considered by the Section on Taxation 
are expected to be presented to the House 
of Delegates for appropriate resolution 


| at the next annual meeting. 
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1. Reverters. 


As a result of the Spiegel case, the 
Section on Taxation recommends that 
the law be amended to provide that the 
value of any reversionary interest be de- 
termined actuarially and only that value 
subjected to the estate tax. The recom- 
mendation is that the amendment be 
made retroactive to 1935 since in that 
year the Supreme Court held in the St. 
Louis Trust Company cases that the 
presence of a reversionary interest did 
not require the inclusion of the trust 
property in a decedent’s gross estate. 


2. Election of Optional Valuation Date. 


A proposal now being considered by 
the Committee on Taxation would permit 
the election of the optional valuation date 
where the return is filed subsequerit to 
the time prescribed by law or by the 
Commissioner in pursuance of law. The 
rigidity of the present requirement 
seems unnecessarily harsh. It is suggest- 
ed that if subsequent to the filing of the 
return, the value of the gross estate 
should be increased by the Commissioner, 
either through the inclusion of additional 
assets, or an increase in the valuation of 
the assets included on the return, the ex- 
ecutor should be able to elect whether 
the gross estate, as increased, shall be 
valued as of the date of death or the 
optional valuation date, notwithstanding 
a prior election or failure to make an 
election on the return. 


3. Deduction of Litigation Expenses in 
Estate Tax Cases. 


There is some doubt whether the claim 
to such a deduction when the amount is 
not known is a valid claim and whether 
it is properly reflected in a decision of 
the Tax Court in a deficiency proceeding 
or in a judgment of a District Court in 
a suit for refund. The Tax Committee’s 
proposal is that the amount of the de- 
duction for such expenses shall, upon 
proper motion, be determined by the 
court, provided an issue as to such de- 
duction has been raised or claim made. 


RECENT FEDERAL TAX DEVELOP- 
MENTS AFFECTING TRUSTS 
AND ESTATES 


Estate and Gift Tax Regulations: Just 
as the Revenue Act of 1948 was the most 
significant development in the preceding 
year, so the estate and gift tax regula- 
tions promulgated under that Act can be 
said to be the development of most wide- 
spread interest during the past year. 
On the whole the regulations are fair and 
reasonable, and the Treasury Department 
is to be commended upon the excellence 
with which the formidable task of writ- 
ing the regulations was carried out. 

The most important shortcoming in the 
regulations is the position taken with 
respect to unproductive property. It is 
doubtful whether there is any authority 





in the statute for the Treasury’s view 
that a trust in order to qualify for the 
marital deduction must consist of income 
producing property or in the alternative 
must be converted into income producing 
property. The statute provides merely 
that the surviving spouse must be en- 
titled to receive for life “all of the in- 
come from the corpus of the trust.” 


Under the final regulations, where the 
trust is one of unproductive property and 
the applicable rules for the administra- 
tion of the trust require the trustee to 
use the prudent man standard as if he 
owned the property, the trust may still 
qualify. The Treasury’s interpretation 
will, however, present unnecessary diffi- 
culties to lawyers drafting trusts and to 
the trustees who must administer them. 
This notwithstanding the fact that the 
regulations offer an alternative route, 
namely, the so-called “trust with re- 
mainder.” This latter device may, how- 
ever, merit serious consideration in the 
cases of those testators who refrained 
from taking advantage of the marital 
deduction provisions because they were 
unwilling to give their wives the income 
plus a general power of appointment. 


Powers of Appointment. The period for 
releasing, free of estate or gift taxes, 
powers of appointment created on or be- 
fore October 21, 1942, has been extended 
to July 1, 1950. The Joint Statement of 
the Treasury, and the Staff of the Joint 
Committee on Internal Revenue Taxation 
cites as the reasons for this current ex- 
tension as well as the previous extensions 
the difficulties persons have encountered 
in making the desired adjustments and 
the need for additional time to study pos- 
sible changes in the Revenue Act of 
1942.2 


Reciprocal Trusts. It has been proposed 
that the Code be amended to exempt from 
gift tax, relinquishments (prior to 1951) 
of powers over property in reciprocal 
trusts created prior to 1940.3 


CHURCH AND SPIEGEL 


The Church and Spiegel decisions (335 
U. S. 632 and 701) handed down by the 
Supreme Court on January 17, 1949, are 
of tremendous import in the Federal es- 
tate tax law. In the Church case the 
Court overruled May v. Heiner and held 
that regardless of when a trust was 
created, if the settlor retains a life in- 
terest, the entire corpus is taxable in his 
estate as a transfer intended to take ef- 
fect in possession or enjoyment at or 
after death. The view taken was that a 
retained right to the income for life made 


2A majority of the states have already enacted 
laws designed to facilitate the tax free release of 
powers by those seeking to take advantage of the 
privilege granted by the Code. Minnesota and West 
Virginia enacted laws this year. 


8H. R. 5268, introduced June 21, 1949 and or- 
dered reported by the Ways and Means Committee. 
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the gift incomplete so far as the bene- 
ficiaries were concerned and thus con- 
stituted an effective substitute for a 
testamentary disposition. 


In the Spiegel case, the Supreme Court, 
accepting the Seventh Circuit’s finding 
that a possibility of reverter by oper- 
ation of law existed under the applicable 
state law, held under the Hallock rule 
that the entire corpus of an inter vivos 
trust of over $1,000,000 was subject to 
estate tax. 

Since these decisions it has become im- 
perative for settlors to re-examine trust 
instruments with a view to making 
changes that may be required to avoid 
the impact of those decisions. An inter- 
esting development in this connection has 
been the holding of the Pennsylvania 
Supreme Court that a settlor may under 
proper circumstances reform an irre- 
vocable trust deed so as to eliminate a 
remote possibility of reverter by oper- 
ation of law.4 


One possible solution that has been 
indicated is the law enacted by Minne- 
sota (Chapter 201, Laws of 1949), which 
substitutes a resulting trust in favor of 
the State where a settlor manifested ir- 
revocably his intention to divest himself 
of all interest, but inadvertently retained 
a remote reversionary interest by oper- 
ation of law. Passage of similar laws by 


‘Irish v. Irish, 361 Pa. 410. 
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other states would constitute an effective 
response to the Spiegel doctrine, but a 
proper amendment of the Code would be 
much simpler. 


The regulations issued after the Hal- 
lock decision set up a double requirement 
for taxation: (1) the decedent or his 
estate must have some right or interest 
in the property, and (2) the right to pos- 
sess or enjoy the property must be con- 
ditioned upon the beneficiary surviving 
the decedent. The language of the Church 
and Spiegel majority opinions suggests 
that the second requirement is not essen- 
tial. The Commissioner has, however, an- 
nounced that no amendments to the regu- 
lations are required as a result of the 
Spiegel decision, thus indicating that the 
Bureau’s policy will continue to be, that 
in a Hallock trust both of the above- 
mentioned conditions must exist before 
the property will be taxed in the estate. 


It is significant that under the pro- 
posed amendments to the regulations the 
Treasury will not give retroactive effect 
to the Church decision. As to pre-1931 
transfers by decedents dying on or be- 
fore January 17, 1949, the reservation of 
a life estate will not render the transfer 
taxable. 


The 1948 Revenue Revision Bill, H.R. 
6712, that failed of enactment, contained 
a provision under which only the value 
of the reverter determined in accordance 
with actuarial tables would be included 
in the gross estate for estate tax pur- 
poses. A similar provision is contained in 
H.R. 5268, recently passed by the House. 
This bill is also designed to negative the 
effects of the Church decision. 


RENUNCIATION UNDER POWERS 


The Third Circuit this year decided 
three cases involving renunciation by an 


THE MANY 


appointee. In Comm. v. Estate of Cardezq 
173 F. (2d) 19, the decedent, under a 
trust instrument executed prior to the 
1942 amendments concerning powers of 
appointment, received a life income cou- 
pled with a general testamentary power 
of appointment. In default of exercise of 
the power the income otherwise payable 
to the decedent was payable to the set. 
tlor’s grandchildren with remainders 
over. Despite an attempted exercise, the 
Court held that a renunciation was effec. 
tive to prevent inclusion of the appoin- 
tive property in decedent’s estate. 


In Barclay v. United States, 174 F, 
(2d)—, the donee of a power directed 
that her residuary estate after payment 
of debts and specific bequests should go 
to her son. Under Pennsylvania law this 
amounted to an exercise of the power, 
The son renounced his right to take un- 
der the exercise of the power, electing 
to take by virtue of the default pro- 
visions of the will of the donor of the 
power. His renunciation, however, was 
held to be without effect since his mother 
was held to have commingled or blended 
the appointive property with her separ- 
ate estate, both being included in her 
residuary estate. The soh, therefore, had 
nothing to renounce, for he took in his 
capacity as residuary legatee and not as 
appointee. 


In Kerr v. Commissioner, 174 F. (2d)—, 
the decedent was the donee of a testa- 
mentary power of appointment over 
property in which she had a life estate. 
In default of the exercise of the power 
the property devolved to her two sons. 
Upon her death she exercised the power 
by giving a life estate to her husband 
with remainders to the sons. Upon the 
father’s death some months later the 
sons renounced the appointment to them 
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under their mother’s will, electing instead 
to take under the will of the donor of 
the power. The Court, however, held that 
the estates created by the decedent’s ex- 
ercise of the power were different from 
what the sons would have taken in de- 
fault of exercise, and the appointive 
property was therefore includible under 
the law as it existed prior to the 1942 
amendments. 


CHARITABLE REMAINDERS 


The Supreme Court reaffirmed its posi- 
tion in Merchants National Bank v. 
Commissioner, 320 U. S. 256 (1948) 
with regard to charitable remainders. In 
Henslee v. Union Planters National Bank 
& Trust Co., 3385 U. S. 595 (1949) the 
trustees were directed to pay the de- 
cedent’s mother the sum of $750 per 
month. At decedent’s death the mother, 
who had considerable independent means, 
was 85 years of age and lived on sub- 
stantially less than $750 per month. Nev- 
ertheless, the discretionary power to ex- 
pend either income or principal for the 
“pleasure, comfort and welfare” of the 
mother, and “in such manner as she may 
desire” caused the deduction for the char- 
itable bequest to be denied for lack of a 
standard for invasion. 


The full value of the charitable re- 
mainder was allowed by the Seventh Cir- 
cuit as a deduction without diminution 
where the trust instrument made invasion 
contingent upon a need for funds for 
“treatment, support or maintenance” on 
account of “accident, illness or other 
cause.” Berry v. Kuhl, 174 F. (2d). 


CONTEMPLATION OF DEATH 


A striking application of the contem- 
plation of death provisions of the Code 
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was made by the Tax Court in a memo- 
randum opinion in M. R. Reeves, Docket 
No. 12883, Jan. 31, 1949. Decedent there 
transferred stock in a close corporation 
in trust for the benefit of natural objects 
of his bounty. However, he continued in 
control of the corporation after the trans- 
fers even though he then owned less than 
50% of the stock. No dividends were 
declared despite the corporation’s ade- 
quate earnings, until immediately after 
decedent’s death. 


In spite of the admitted good heatlth 
of the decedent at the time of the trans- 
fers, the Tax Court held the transfers to 
have been made in contemplation of 
death, since the decedent may have in- 
tended the trust to remain inactive and 
without income so long as he lived. In this 
way, the Court reasoned, the transfers 
could well serve as a substitute for testa- 
mentary disposition. 


INCOME TAX DEVELOPMENTS 


Clifford Trusts. Two decisions5 have 
drawn the line on what constitutes a 
“substantial disposition” within the 
meaning of the Supreme Court’s opinion 
in Harrison v. Shaffner. Both decisions 
held that the trust income received by 
the assignee was not taxable to the as- 
signor, it being felt that while the cases 
did not fall within the Clifford regula- 
tions they should nevertheless be decided 
upon the same principles. Both trusts 
were for a period of approximately ten 
years. 


The Tax Court held with one dissent 
that income of a trust consisting of stock 
of the corporation of which the settlor 


5Farkas v. Comm., (C. A. 5th, 1948) 170 F. (2d) 
201; Hawaiian Trust Co. v. Kane (C. A. 9th, 
1949) 172 F. (2d) 74. 
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was the president, the income to be paid 
to his wife for life with the remainder 
to his children or their issue, was not 
taxable to him either under the Clifford 
rule or under Sections 166 and 167.6 


Charitable Contributions by Trust. The 
question of the computation of the deduc- 
tion for charitable contributions by a 
trust having capital gains and a per- 
centage of income payable to charity, has 
reached the Supreme Court. The conflict 
was created by the same trust (Andrus 
Trust #1), one year being contested in 
the Tax Court and the Second Circuit, 
and the other in the Court of Claims.7 
The latter held that the amount of the 
deduction was 45% of the net income 
including, however, 100% of the long 
term capital gain. The Second Circuit 
excluded that portion of the capital gain 
which was not subject to tax, on the 
theory that to do otherwise would in- 
volve a double deduction for the contri- 
bution to charity. 


Rule of Thornley Case Adopted. A 
problem of long standing has been the 
treatment of fixed period endowments. 
The Tax Court held in the Thornley case, 
2 T.C. 220, reversed on another point 


®Harvey C. Fruehauf, 12 T. C. No. 88. 


7Comm. v. Central Hanover Bank & Trust Co., 
(C. A. 2d, 1947) 163 F. (2d) 210; Benedict, Trus- 
tee v. United States, (Ct. Cls. 1949) 81 F. Supp. 
717, certiorari granted May 2, 1949. 
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(C.A. 8rd 1945) 147 F. (2d) 416. that 
where the payments are not based upon 
life expectancy or mortality tables, there 
is no tax due until the installments equal 
the cost of the contract; thereafter each 
installment is fully taxable. The Com- 
missioner, however, took the position that 
all periodic endowment payments were to 
be taxed as annuities. The Bureau finally 
adopted the Tax Court position, issuing 
T.D. 5684. While the new regulations do 
not offer to refund taxes collected under 
the previous Bureau rule, refund claims 
can be filed for open years. 


GIFT TAX 


The Kneip case, (C.A. 8th, 1949) 172 
F. (2d) 755, involved a determination of 
the amount of the gift tax exclusions. 
The donor created a trust under which 
the income was payable to three individ- 
uals in equal shares. In addition, the 
trustees were empowered to invade 
corpus up to $1,000 annually for each 
beneficiary. The Court held that the donor 
was entitled to exclusions for the present 
value of the gifts to the trust. In calcu- 
lating the present value, however, the 
Court reduced the corpus each year by 
the maximum amount that the trustee 
could withdraw for the beneficiaries, viz., 
$3,000 per year. 


The Tax Court refuses to follow E.T. 
19 with regard to transfers under separ- 
ation agreements and divorce decrees, 
and is holding these transfers exempt 
from tax. 


MARITAL DEDUCTION 


The purpose of the estate and gift 
tax marital deduction allowed by the 
Revenue Act of 1948 is to place com- 
munity property and non-community 
property on an equal basis. While tax 
factors are important, other consider- 
ations enter and may be more important 
than any tax savings. 


The marital deduction is allowed only 
for property interests that “pass” to the 
surviving spouse. Agreements to transfer 
to others, and simultaneous execution of 
Wills that might suggest a promise sup- 
ported by consideration should be avoided 
since such agreements may preclude the 
marital deduction. 


Interpretation and effect of Wills are 
subject to State law. The new term “ad- 
justed gross estate” (Section 812 (e) 
(2)) may give rise to a challenge by 
other legatees or beneficiaries under the 
Will. Minors, guardians, guardians ad 
litem may challenge the amount, and 
tend to prolong any settlement with the 
Internal Revenue Department. Consider- 
ation should be given in such a case to 
drafting a clause that the “adjusted gross 
estate” pursuant to the provisions of the 
I.R.C. as amended to the date of testator’s 
death shall be binding and conclusive 
upon all persons interested in the estate 
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notwithstanding that such persons may 
not have any right to a hearing upon 
such determination.® 


Substantial advantages result from the 
holding of property as community prop- 
erty when it has low cost or a taxpayer 
has both separate and community prop- 
erty from which to invest. In California 
joint tenancy property is often really 
community property within the Tomaier 
case.? Since this may be difficult to prove 
after the death of one of the spouses, it 
may be wise to execute clarifying instru- 
ments during the lives of hushand and 
wife.10 


If the maximum marital deduction is 
sought, it is desirable to direct that all 
taxes be paid out of interests not passing 
to the spouse. 


It is not always advisable to use the 
“common disaster” clause in Wills be- 
cause if the surviving spouse should die 
as a result of a common disaster the oc- 
currence may deprive the estate of the 
deduction. 


Apportioning Death Taxes 


Sec. 826 (c) and (d) provides execu- 
tor cannot recover from the widow the 
pro-rata share of the tax on marital de- 


duction property which she received by 


(a) insurance or (b) exercise of a power 
of appointment. While this takes care of 
Federal estate tax, the State estate taxes 
may become a burden. The burden of 
estate taxes should be covered by a 
carefully drawn tax clause of the Will. 


If the maximum marital deduction is 
to be achieved by a formula bequest it 
is essential that the bequest be freed of 
the burden of all estate taxes. The mar- 
ital deduction will be taken into account 
in apportioning Federal estate tax but 
not New York estate tax.11 


Whether a surviving spouse will bear 
any portion of the Federal estate tax 
burden is a State problem. If the State 
apportions the tax only against those 
whose gifts created the tax, the surviving 
spouse will not bear the tax, and, as far 
as the Federal estate tax is concerned, 
the marital deduction will not be di- 
minished. In those States where the Fed- 
eral estate tax is treated as an expense 
of administration, the surviving spouse’s 
share will be diminished by Federal es- 
tate tax and the marital deduction will 
likewise be diminished. 


Disclaimers and Elections 


If the widow will receive a substantial 
interest in insurance which qualifies for 


87th N. Y. U. Institute on Federal Taxation, p. 
690. 


°23 Cal. (2d) 754 (1944). 


Proceedings of Tax Institute, University of 
Southern California School of Law, p. 99. 


“Matter of Peters, App. Div. Second Dept. 
N. Y. L. J., 6/14/49. 


“Taxes, Jan. 1949, p. 17. 


marital deduction the problem may arise 
that the widow may take under the 
statute and not under the Will. Agree. 
ments to waive such rights are generally 
effective. 


Where life insurance is payable to the 
surviving spouse a distinction must he 
made between a disclaimer and an ae. 
ceptance with instructions to the insur. 
ance company to hold the proceeds and 
upon death to pay them to a designated 
person. If there is a disclaimer the de. 
duction is not allowed but by acceptance 
the deduction is allowed. 


When there are two substantial ¢s. 
tates, the widow is likely to find herself 
in high income tax brackets and, there- 
fore, not in a position to retain very 
much of the extra income that would 
come to her by reason of the initial re. 
duction resulting from her husband’s use 
of the marital deduction. In such cases, 
when it is possible, life insurance should 
be made the asset which passes to the 
widow, for then she can avail herself of 
the income-tax-free optional modes of 
settlement.!2 


[Committee members: Charles T. 
Akre, James B. Boyle, Raymond E. 
Cookston, Herbert R. Elsas, Paul E. 
Farrier, Martin M. Lore, Daniel J. 
Reidy, Rudolph O. Schwartz.] 
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New Investment Firm 


Aubrey G. Lanston, formerly execu- 
tive vice-president and a director of The 
First Boston Corporation, has formed 
the investment firm of Aubrey G. Lans 
ton & Co. Inc. to deal primarily in 
United States Government, state and 
municipal securities. The company 
opened offices at 15 Broad Street, New 
York, on September 20th. Mr. Lanston, 
who is president of the new firm, has 
had more than 20 years experience in 
the security business. In 1934 he was 
loaned to the Treasury to be Technical 
Assistant to the Secretay in connectiot 
with the Treasury deficit financings 
that period. Mr. Lanston is widely ret: 
ognized as an outstanding authority 
Treasury security and money markets. 


Principal stockholders, other that 
Mr. Lanston, are Archibald R. Grav: 
stein, formerly president of the Inter 
national Paper Co., and William Roset 
wald, son of the late Julius Rosenwald 
president and chairman of the board d 
Sears, Roebuck & Co. Officers include 
vice presidents Leonard M. Horto 
John D. C. Towne, Jr., Philip D. Holdes 
and Leroy M. Piser, the first thre 
formerly bank securities men, the lati 
with the Federal Reserve Board. 


TRUSTS AND ESTATE > 



















































1ay arise 
ider the 


. Agree. . : cy 


yenerally 


; 
one] id you know: 
ie wot | Did yo ? 
dg that in 1861 the first federal 
le insur. gina i 
eds pe income tax was imposed on 


incomes at the rate of 3% 'on 


signated 
- the de. excess of $800, later increased S. f i, 


seine to 5% on incomes between $600 
and $5,000 and 10% on amounts 


“aay | Seen ness oo | FEDERAL TAX REPORTS 
1 herself income tax was highly pro- 

1, there. ductive and remained in effect 

un won antl ear 1872. 

t would until the y 


‘itial re. 
nd’s use N. 

ih otk ew law? Old law? Speed? Accuracy? Con- 
e should venience? Completeness? Whatever the need, whatever the question— 


3 to the if it involves federal taxes for revenue, the accepted reporter of the 
rself of 


odes of federal tax specialist, the first choice of the man “who must have 
everything” is STANDARD FEDERAL TAX REPORTS. 


irles T. 


re Whether they represent the tax payer or tax collector, on whichever 
non l 





Paul E side of the tax fence they stand—Tax Men all endorse “Standard 
aniel J. Reports” in use, collect real dividends from the breadth of coverage, 
] official and explanatory, the dependability, and the down-to-earth prac- 
tical values which characterize the “Standard.” 
m For the “Standard Reports” subscription plan brings subscribers up to 
eXeCu- date immediately and keeps them up to date continuously. The swift, 
= = detailed, informative weekly issues blanket the field of federal taxation 
orme . ‘ : . 
+ Fae most important. to business and its tax counsel—reporting week by 
rily in week the latest development in pertinent law or regulation, interpre- 
te and tation of ruling or court decision— the newest return, report or form 
;? —all enriched and illuminated by editorial sidelights, clear, helpful 
? es ew . . . 
anston, examples, and plain English explanations. 
‘m, has , 
ence ii 7 Thus, STANDARD FEDERAL TAX REPORTS subscribers always 
he was have the facts, always know just what to do—why and how to do it! 
chnical 
nection 
me d Write for Complete Details 
ly rec 
rity oD | 
irkets COMMERCE; CLEARING HOUSE, ING, | 
than PUBLISHERS OF TOPICAL LAW REPORTS 
| © CHICAGO 1 NEw YORK 1 WASHINGTON 4 
Grat- 214 N. MICHIGAN AVE, Empire STATE BLDG, MUNSEY BLOG. 
Inter: 
Rosen: 
nwald 
yard a 
includ: 
Tortot. 
Loldes. 
thret 


> Jatte! 


stat’ Ocroper 1949 





TRUST and PROBATE LITERATURE 


The Art of Estate Planning. By Mayo 
A. Shattuck. Trusts and Estates, July, 
1948. 


Discusses estate planning team — im- 
provements in estate planning tools — 
disinheriting the daughter-in-law — suc- 
cessor trustees and duties — advantages 
of revocable trust — business interests. 
Also discussion of role of insurance in 
estate planning. 


Estate Planning Under the New Tax 
Law. By Don H. McLucas, Trusts and 
Estates, Oct., 1948. 


New concept in planning — marital 
deduction — terminable interests (excep- 
tions) — insurance — reduction in mar- 
ital deduction — previously taxed proper- 
ty — advantage of trust — non-probate 
property — property to be included in 
marital fund — will for surviving spouse 
— gift tax. 


Estate Planning Under the Revenue 
Act of 1948. By A. James Casner, Harv- 
ard Law Review, Jan., 1948. 


Prof. Casner outlines the objectives 
and reasons for various inter vivos trans- 
fers by a husband and discusses at length 
the marital tax deduction with respect to 
wills, trusts and settlement provisions of 
life insurance. This review is restricted 
to estate problems of married persons in 
non-community property states. 


Function of the Lawyer in Estate Plan- 
ning. By Lewis D. Spencer, University 
of Illinois Law Forum, Spring, 1949. 

History of, what involved, what the 
planner must consider and its need. Steps 


involved — obtaining facts — property 
involved — objectives — estimates of 
charges — planning devices to be con- 


sidered. Testing and executing plans. De- 
scribes lawyers’ functions. 


Disposition of Business Interests. By 
William N. Haddad, University of IIli- 
nois Law Forum — Spring, 1949. 


Problem of finding a successor to carry 
on, of providing means and evaluation. 
Discusses successor in proprietorships, 
partnerships and corporations and the 
use of life insurance in funding arrange- 
ments. Also discusses disposition by will. 


Estate Planning’s Neglected Side. By 
Edwin McInnis, Trust Bulletin, Nov., 
1948. 


Why do estate plans fail? Failures 
classified. Will revisions. What attorneys 
can do to preserve business and make 
estate plans effective. 
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The Need For Estate Planning. By 
Floyd Dwight, Trust Bulletin, Jan., 1949. 


Fundamental purposes and motives. 
Required qualifications. Typical cases and 
tax situations. 


A Suggested Course in Estate Plan- 
ning. By John Ritchie III, Virginia Law 
Review, Feb., 1949. 

An outline of a plan for proposed study 
of estate planning and the subjects to be 
considered. 


Obtaining Maximum Benefit for Char- 
ity and the Estate in Making Charitable 
Gifts. By Edward N. Polisher, Dickinson 
son Law Review, Jan., 1949. 


Discusses lifetime transfers — testa- 
mentary transfers — foundations and 
controlled charities — forms of gifts 
(outright-remainders — charitable inter- 
est for a stated term) — choice of prop- 


erty (that which has enhanced and that 
which has declined in value — valuation 
— liquidity — coordination with over-all 
plan) — life insurance. 


Winning Estate Plans. By Carl D. H. 
Prussing, Trusts and Estates, June, 1949. 


Interesting questions and answers on 
estate plans. 


Life Insurance and Estate Planning. 
By C. Ives Waldo, Jr., University of IIli- 
nois Law Forum, Spring, 1949. 


Discusses life insurance in estate plan- 
ning but particularly the impact of Fed- 
eral estate, gift and income taxes and of 
Illinois inheritance taxes upon insurance 
policies and their proceeds. 


Trusts of Insurance on Relatives’ Lives. 
By Albert Mannheimer and Henry L. 
Wheeler, Jr., Taxes (The Tax Magazine), 
May, 1949. 


Discusses estate tax reduction for son’s 
estate — combined effect of reductions — 
legal points as to income tax reduction — 
law as to son’s reduction — son insured 
by father — father’s creation of living 
trust — trusts to provide for estate 
taxes. 


The Estate by the Marital Right. By 
George L. Haskins, Pennsylvania Law 
Review, Feb., 1949. 


The author gives an interesting histor- 
ical summary of the development and 
changes in a husband’s common-law right 
to the rents and profits of his wife’s real 
property during coverture and traces the 
gradual changes in those rights through 


the intervention of equity, the separate 
settlement for the wife’s use and through 
statutory changes. He notes that the 
husband’s duty to support has continued 
although he has been deprived of his 
wife’s resources. 


Perpeuities, Profiting by Trustees, Al. 
location of Compensation Between Life 
Tenant and Remainderman and Scope of 
Investment Clauses. Law Quarterly Re. 
view, April, 1949. 


Long-Term Options and the Rule 
Against Perpetuities. By William Berg, 
Jr., California Law Review, March & 
June, 1949. . 


Excellent historical study of the growth 
of the Rule against Perpetuities. The 
author then takes up long-term options, 
and stresses that the Rule against Per- 
petuities should not be used to regulate 
devices that are peculiar to the field of 
business and commerce. 


The Church and Spiegel Interpretation. 
Cornell Law Quarterly Review, Spring, 
1949. 


The commentator says: “Put concisely, 
the rule now is that all inter vivos gifts 
of property in trust fall within section 
811(c) unless the settlor has parted with 
even the remotest posisble interest in the 
property transferred.” He concludes that 
the Supreme Court has failed to give the 
possession and enjoyment provisions of 
section 811 (c) their obvious and in- 
tended meaning. 


Interrelation of Income and Gift Taxes 
— Gift Tax Status of Income of Trust 
Which Is Taxable To Donor. North Car. 
Law Review, June, 1948. 


The writer contends that the Hogle 
decision indicates a method whereby 2 
taxpayer can transfer to his beneficiar- 
ies the fruits of his skill and labor with- 
out the transfer being subject to either 
gift or estates taxes. He also suggests 
that the subject needs clarification eithet 
by Congress or the Supreme Court. 


Practical Aspects of Multiple Estate 
Taxation of Intangibles of Non-residet! 
Decedents Since the Aldrich Case. By 
Warren Freedman, Notre Dame Lawyé; 
Fall, 1948. 


History of legislation and citations of 
cases concerning multiple taxatior 
reciprocal exemption statutes — immu 
ity statutes —- negative inference — sug 
gestions for easing burden of multiple 
taxation. 
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Federal Estate Tax — Transfers of 
Life Insurance in Contemplation of 
Death. By Ralph E. Hunt, Michigan Law 
Review, April, 1949. 

Discusses contemplation of death pro- 
yision of Federal law concerning life in- 
surance transfers — types of transfers 
— testamentary nature of insurance — 
desire to avoid estate tax — insurance 
transfer as part of over-all testamentary 
plan — presence of life motives — pres- 
ent enjoyment of donee — life insurance 
seems to occupy less favorable position. 















Tax Aspects of Common Trust Funds. 
By L. W. Dalton, Trusts and Estates, 
Sept., 1948. 

Valuations for tax purposes — methods 
— non-resident beneficiaries — conflict 
with participating trust — partially ex- 
empt government bonds — liquidation of 
investments of participating trusts. 













Life Insurance and Marital Deduction. 
By Eugene M. Thoré, Trusts and Estates, 
Sept. & Oct., 1948. 

Discusses proceeds which qualify for 
marital deduction — limitation of deduc- 
tion -——- estate tax contribution of life 
insurance beneficiaries — terminable in- 
terest rule — powers of appointment in 
case of deferred settlements. 









Computing the Federal Estate Tax. By 
Eleanor McCormick, Trusts and Estates, 
Aug., 1948. 

Discusses computation of Federal Es- 
tate Tax, when the surviving’ spouse’s 
share, eligible for marital deduction, 
bears Federal and State taxes. Cites New 
York case law in point. 
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Death, Taxes and Your Estate. By 
George J. Laikin, Trusts and Estates, 
Jan., 1949. 

Marital exemption benefits to gift tax 
— operation of gift tax — savings in 
estate tax — life insurance as gift — use 
of trusts — eliminating second tax — 
planning for liquidity — arranging life 
insurance — other uses of insurance — 
business interests. 


Capital Gain Distributions. By Mayo 
A. Shattuck, Trusts and Estates, March, 
1949. 

Discusses Estate of Byrne and rules of 
application; distinguishes cases. 


Taxation of Community Property Un- 
der Revenue Act of 1948. By Samuel Tay- 
lor, Trusts and Estates, July, 1948. 


Discusses the marital deduction 


property previously taxed — gift tax 
changes — wife’s community property in 
husband’s trust — separate property — 


commingled property. 


Computing the Marital Deduction. By 
Warren M. Tweedy, Trusts and Estates, 
November, 1948. 

States that it is mathematically im- 
possible to charge every legatee or dis- 
tributee with tax computed only on net 
distribution value of his interest—Com- 
putation outlined. 


The Church and Spiegel Cases: The 
Meaning of Transfer Effective At Death. 
Columbia Law Review 533, April, 1949. 

By making a comparative review of 
the decisions prior to the Church and 
Spiegel cases with these two the author 
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sets forth the evolution of a difficult prob- 
lem into an unsatisfactory solution. Al- 
ternates of these two cases are suggested 
and which are consonant with the statu- 
tory language and purpose of section 811 
(c) of the Code. 


Inter Vivos Transfers: Gifts, Joint 
Ownerships and Contemplation of Death. 
By Bernard Epstein, University of IIli- 
nois Law Forum, Spring, 1949. 


Advantages of gifts — Tax Benefits — 
Objective and Nature of Gift Tax — Ex. 
clusions — Specific Exemptions — Cum- 
ulative Basis for Tax — Married Donors 
— Gifts by Spouses — Income Tax Basis 
— Gifts in Contemplation of Death — 
Charitable Gifts — Joint Ownerships — 
Gift Tax Returns. 
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Transfers By Will. By Middleton Mil- 
ler, University of Illinois Law Forum, 
Spring, 1949. 

Discusses planning, marital deduction 
and tax postponement, provisions for pay- 
ment of taxes and expenses, support of 
dependents, gifts in trust, flexibility in 
distribution of income and income taxes, 
charitable gifts. Selected mechanics and 
non-disposing provisions. 


The Church and Spiegel Cases: A Re- 
interpretation of I.R.C. 811(c). By Wil- 
liam R. Schrenk, Jr. and Richard V. 
Wellman, Michigan Law Review, March, 
1949. 

Discusses legislative, judicial and ad- 
ministrative history of the Statute — the 
facts, histories and issues of the Church 
and Spiegel Cases. 


Federal Taxation of the Family — The 
Revenue Act of 1948. By Stanley S. Sur- 
rey, Harvard Law Review, July, 1948. 

Discussion of the 1948 Act — Personal 
Exemptions — Splitting of Income — 
Splitting of Estates and Gifts — The Es- 
tate Tax — The Gift Tax — Some new 
planning considerations — An Attempt 
at Evaluation — Suggestions for im- 
provement. 


The Revenue Act of 1948: Federal Es- 
tate and Gift Taxation. By Milton D. 
Solmon, Michigan Law Review, Dec., 
1948. 

Discusses background of the Act — Es- 
tate Tax — Marital deduction — Miscel- 
laneous estate tax amendments — Gift 
tax — Suggestions to estate planners. 


Estate and Trust Implications of the 
Revenue Act of 1948. By John W. Rem- 
ington, Trust Bulletin, Sept., 1948. 

Discusses Marital Deduction and its 
effect in Community Property States, Es- 
tate planning requisites and what funda- 
mentals must exist to qualify property 
for the deduction. 


The Marital Deduction and Split Gift 
Under the Revenue Act of 1948. By John 
Waldron, Trust Bulletin, Jan., 1949. 


Discusses community property doctrine 
and impact of 1942 Act, theory of 1948 
Act, terminable interest rule, common 
disaster exception, community property 
exclusion, deduction in estate planning, 
property to be considered for deductible 
trust, and the marital deduction and split 
return in gift taxation. 


Amendments to the Estate and Gift 
Tax Regulations Reflecting 1948 Revenue 
Act Changes. By George E. Ray and 
Oliver W. Hammonds, Taxes (The Tax 
Magazine), May, 1949. 


Discusses introduction of new concepts 
— Purpose of 1948 Act — Marital deduc- 
tion — Power of appointment — Dis- 
claimer — Election by spouse — Will 
contest — Non-deductible interests — 
Common disaster provision — Termin- 
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able interest acquired by executor — Val- 
uation — Conversion — Credit for gift 
tax — Revocation and significance of con- 
sent — Limitation on deduction — Gift 
of terminable interest — Gift of commun- 
ity property. 


Charts for Computing Estate Tax with 
Deductible Charitable Remainders. By R. 
L. Rockefeller, Taxes (The Tax Maga- 
zine), March, 1949. 


Sets up formula for computing estate 
tax with charitable residuary. 


Penalties On Decedents. By Paul J. 
Foley, Taxes, (The Tax Magazine), Feb., 
1949. 


Discusses liability of estates for frauds 
and penalties — common law impact — 
description of penalty — collections of 
penalties. 


Using the Marital Deduction with Life 
Insurance, Endowments and Annuity 
Contracts. By Edward N. Polisher, Taxes 
(The Tax Magazine), Feb., 1949. 


Discusses creation of marital deduction 
— incidents of ownership — interests 
available for deduction — exceptions to 
terminable interest rule — settlement op- 
tions — optional beneficiary settlement — 
proceeds payable to trustee — survival of 
beneficiary — division of proceeds — ex- 
ecutor’s annuity purchase — gifts of poli- 
cies. 


The Marital Deduction For Substantial 
Estates. By Albert Mannheimer, Taxes 
(The Tax Magazine), Jan., 1949. 


A detailed discussion of fundamentals 
with charts showing effect of taking full 
marital deductions in relative sizes of 
husband’s and wife’s estates. 


The Effect of the Federal Estate Tax 
on Marital Deduction. By Arthur Ber- 
man, Taxes (The Tax Magazine), June, 
1949. 


“Must the surviving spouse share in the 
payment of the estate tax or may that 
spouse take the marital deduction unbur- 
dened by any part of the tax?” 


Estate Taxation of Living Trusts: The 
Church and Spiegel Decision. By Charles 
Looker, Columbia Law Review, April, 
1949. 

The main quarrel which the author has 
with these recent decisions is that in the 
majority opinion the “obiter dictum” sets 
forth the important question as being 
whether the remainder is vested or con- 
tingent. It seems inequitable that the cor- 
pus of the trust should be included in the 
estate for taxation merely because of the 
remote chance of a resulting trust in 
favor of the settlor. The author suggests 
that if anything should be taxed that 
should be the “interest of the settlor.” 


The Federal Estate Tax and Discre- 
tionary Powers To Invade Trust Corpus 
or Accumulate Income. By Samuel W. 


Morris, Pennsylvania Law Review, Dec, 
1948. 


The writer discusses the effect of vari. 
ous discretionary powers to invade trust 
corpus or accumulate income as bearing 
upon the exclusion or inclusion of inte, 
vivos trusts in the settlor’s estate. Among 
other factors discussed are (a) whether 
settlor was trustee, (b) whether power 
exercisable in favor of settlor. The writer 
speculates as to the effect of the proposed 
revision of estate and gift tax laws. 


Transfers in Contemplation of Death. 
By W. E. Jessup, Jr., So. California Law 
Review, April, 1949. 

Current Federal Tax Problems are dis. 
cussed notably with relation to two re. 
cent Tax Court decisions, Estate of 
Frank Sullivan, 10 TC 961, and Estate of 
E. W. Rickenberg, 11 TC 1. The author 
disagrees with these decisions, insofar as 
they hold that where a motive to save or 
reduce estate taxes is shown, such is nec. 
essarily a motive in contemplation of 
death. An excellent discussion on the 
probable effects of various transmuta- 
tions on property rights. 


Tax Planning For Estates. North Car. 
Law Review, Dec., 1948. 

There were nine addresses given at 
the Tax Institute. The subject is timely 
particularly because of the Revenue Act 
of 1948 which makes it necessary to re 
plan wills and trusts in many cases. 


The New Marital Deduction Regula- 
tions. By Joseph Trachtman, Trusts and 
Estates, June, 1949. 


Objective of the 1948 Act — means of 
equalization — taxpayer must prove de- 
ductibility — general tests for deductibil- 
ity of interests — interests passing to 
others — special exceptions — trusts for 
surviving spouse — with and without 
power of appointment — requirements as 
to income — unproductive property — 
necessity of separate trust — qualified 
power of appointment — permissible lim- 
itations — effect of sudden death clause 
— life insurance — compliance with for- 
malities — gift tax — will contest and 
elections. 


New Regulations On Community Prop- 
erty. By Walter L. Nossaman, Trusts and 
Estates, June, 1949. 


Marital deductions — expectant in- 
terests — converted property — life in- 
surance — election to take property 
rights — gifts of community property — 
general comments on regulations re es 
tate and gift tax amendments of 1948. 


Will Drafting Under New Tax Lav. 
By Myron L. Gordon, Trusts and Estates, 
Aug. 1948. 


Interesting article on creation of trust 
— power of appointment — spendthrift 
clause — disability clause — various dis- 
cretionary powers — tax apportionment 
— common disaster clause. 
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Trust Provisions of a Will. By John L. 
Gray, Jr., Trusts and Estates, April, 


1949. 

Annuity — annuity trust — exercise 
of power of appointment — complex res- 
iduary trust (as continued in May, 1949 
issue) — simple residuary trust — pow- 
ers of executors and trustees — accrued 
income — definitions. 


Common Trust Fund Experience in 
California. By Claude C. Blakemore, 
Trusts and Estates, July, 1948. 

Discusses experience with discretion- 
ary common trust fund — results — ac- 
counting system — income tax questions 
— investment policy — publicity and new 
business. 


Disposition of Business Interests. By 
Earl S. MacNeill, Trusts and Estates, 
Nov. and Dec., 1948. 


Inter vivos and testamentary arrange- 
ments — business purchase agreement — 
business insurance trust — suggested so- 
lution — provisions in instruments — 
special problems. 


Conflicting Interests of Estate Fiduci- 
aries in New York and the No Further 
Inquiry Rule. By Louis C. Haggerty, 
Fordham Law Review, March, 1949. 

If a person contracts on behalf of per- 
son to whom he bore a fiduciary relation- 
ship with himself individually the court 
would not inquire whether contract was 
fair or unfair. This is substance of the 
“no further inquiry” rule prevailing in 
New York. Treats subject in three basic 
parts. In one he analyzes cases in which 
rule against divided loyalty has been en- 
forced, in another case where it has not 
been enforced and in the third where the 
interests of the trust suggest that the 
rule be waived in order to get away from 
the “no further inquiry” rule. “No further 
inquiry” rule is so entrenched in the New 
York law that it can be removed or lim- 
ited properly by statute only. 


Inter Vivos Transfers — Trusts and 
Powers of Appointment. By Hubert L. 
Will, University of Illinois Law Forum, 
Spring, 1949. 

The use of trusts in estate planning. 
Tax aspects of revocable and irrevocable 
trusts, and of powers of appointment. 


Trustees or “Gentlemen Adventures.” 
By Louis S. Headley, Trust Bulletin, 
March, 1949. 


Urges the theory that function of trus- 
teeship is conservation, and that, in spite 
of changed conditions, serves a desired 
purpose. He argues that it is not the duty 
of a trustee to maintain a certain pur- 
chasing power or to speculate or engage 
in business for profit, that his function 


is not creation of wealth but conserva- 
tion. 


Duty of a Life Tenant Under Life 
Trust To Repair. By E. L. Twohey, Notre 
Dame Lawyer, (Fall 1948). 
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The writer discusses the duty of an 
equitable life tenant, as distinguished 
from a legal life tenant, to repair the 
trust property as affected by such ele- 
ments at (a) whether the life tenant is 
in possession or merely a recipient of the 
income, (b) specific provisions in the 
trust agreement, (c) whether repairs or 
actual improvements are involved, and 
concludes that clear and explicit lan- 
guage should be used if it is desired to 
exonerate the beneficiary from the duty 
to make necessary repairs. 


Intermediate Accounting To Beneficiar- 
ies. By Gilbert T. Stephenson, Trust Bul- 
letin, Sept., 1948. 


Interesting article which deals with 
duty to account and the form, frequency 
and content of the accounting. Also dis- 
cusses its effect as an estoppel and the 
question of approval by the beneficiary. 


Modern Concept of the Trust Device. 
By T. B. Williams, Trust Bulletin, Nov., 
1948. 


Discusses opportunities for develop- 
ment in the trust field. Reviews methods 
of savings, cash accounts, savings bonds, 
life insurance contracts, securities, com- 
mon trust funds. Discusses essentials of 
common trust funds at some length. 


A Rationalization of Trust Surcharge 
Cases. By James A. Moore, Pennsylvania 
Law Review, May, 1948. 


The author analyses the recent cases 
dealing with attempts to surcharge trus- 
tees and points out the varying circum- 
stances which may affect the standard ap- 
plied by the Courts, including (a) the 
type of fiduciary (i.e. executor or trus- 
tee), (b) is the fiduciary a professional 
or amateur, (c) is the fiduciary retain- 
ing settlor’s investments or buying new 
ones, (d) what discretionary powers are 
conferred, (e) the background of the 
settlor, (f) the good faith of the fiduci- 
ary, (g) the acquiescence of the com- 
plaining party, (h) what other prudent 
people were doing, (i) the financial his- 
tory of the investment, (j) the state of 
the market, (k) opportunities for selling 
at a fair price, (1) acquiescence or laches 
of the complaining party. 


Study in Will Draftsmanship. By John 
H. Small, Trusts and Estates, Nov., Dec., 
1948, Jan., 1949. 


Proposed form of will structure, fea- 
turing business management and marital 
trusts — model clauses for interests, pow- 
ers and duties. 


Delusions of Testator. The Law Quar- 
terly Review, July, 1948. 

Discusses requisites to support validity 
of will and particularly the recognition 
of the existence of his relatives. 


General Testamentary Power — Inef- 
fective Appointment — Devolution of Ap- 
pointive Property. By Richard L. Eck- 
hart, Michigan Law Review, Nov., 1948. 


Discusses the general theory — indicia 
of intent — to make fund donee’s own — 
factors rendering appointment ineffec- 
tive — extent of donor’s control — lead- 
ing American decisions. 


Estate Planning Under 1948 Federal 
Revenue Act. A symposium. Oregon Law 
Review, April, 1949. 

Wherein a number of attorneys dis- 
cuss the new will drafting problems pre- 
sented by the Federal Revenue Act of 
1948 and some very practical advice for 
“planning the estate” is presented. A 
good outline on the subject. 


ARTICLES AND NOTES OF LOCAL INTEREST 


Death as a Jurisdictional Fact Before 
the Register of Wills and the Orphan’s 
Court in Pennsylvania. By A. J. White 
Hutton, Dickinson Law Review, Jan., 
1949. 


Property Rights of Slayers — Legacies 
and Powers of Appointment — Pennsyl- 
vania Amendatory Statute. Temple Law 
Quarterly, April 1949. 


New Fiduciaries Act (Pennsylvania 
Modernizes Procedure). By E. C. Shap- 
ley Highley, Trusts and Estates, June, 
1949. 


Partial Escheatment Under California 
Code. By W. M. Brooks, So. California 
Law Review, Feb., 1949. 


The Common Law Scheme of Estates 
and the Remainder. By Percy Bordwell, 
Iowa Law Review, March, 1949. 


This article is an historical study of 
the subject. 


Revocation of Inter-vivos Trusts in 
New York. By Daniel M. Shientag, St. 
John’s Law Review, Nov., 1948. 


Trusts — Addition to Corpus by Will. 
By B. W. Fischman, So. California Law 
Review, Feb., 1949. 

A discussion of a California case, Wells 
Fargo Bank & Union Trust Co. v. Su- 
perior Court, 193 Pac. (2) 721, involving 
the situation where a settlor set up an 
inter vivos trust and later increased the 
corpus of the trust in his will. 


The Theory of Charitable Trusts in 
Illinois. By George Berkeby Young. IIli- 
nois Law Review, Nov.-Dec., 1948. 


Whether Revocation of Will Meets 
Statutory Requirements. By Roberta Kil- 
ler, So. California Law Review, Dec., 
1948. 


Right of Adopted Children to Take 
Under Will as “Lawful Issue.” By Wil- 
liam A. Cruikshank, Jr., So. California 
Law Review, Dec., 1948. 


Authorization of Will Contests in Be- 
half of Incompetents. By James M. Mc- 
Elfish, Pittsburgh Law Review, March, 
1949. 
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The Effect of a Limitation by a 
Testator to His Heirs. Illinois Law Re- 
view, Nov.-Dec., 1948. 


Conveyance by an Executor Under a 
Discretionary Power to Sell. By Robert 
Rollman, Dickinson Law Review, March, 
1949. 


[Committee members: Howard F. 
Burns, Everett Paul Griffin, Thomas D. 
Kelley, Gerald B. Klein, Arad M. Riggs, 
Lester Strenger, Andrew R. Birney, 
Phoebe C. Munnecke.] 
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Powell on Real Property 


RICHARD R. POWELL. Matthew Bender & 

Co. Vol. I, 792 pp. $16.50 each. 

Richard R. Powell needs no introduc- 
tion to property lawyers and trustmen. 
As Dwight Professor of Law at Colum- 
bia University, he has achieved a pre- 
eminence which led to his selection as 
reporter for the Restatement of the Law 
of Real Property. 


In this five-volume treatise, which is 
keyed to the Restatement, Professor 
Powell presents a comprehensive ap- 
praisal of the reasons underlying the 
rules adopted. There is criticism of un- 
satisfactory rules — for in some cases 
the Restatement adopted rules merely be- 
cause they were prevailing doctrine. 
Such criticism is particularly helpful and 
constructive for those jurisdictions where 
the rule on a particular point may not 
be well settled. For these purposes, Pro- 
fessor Powell had at his disposal a vast 
store of memoranda and other material. 


While the law of real property has 
its roots in centuries gone by, Professor 
Powell has given adequate recognition 
to the impact of modern era develop- 
ments. It is estimated that more than 
one-fifth of the cited cases were decided 
since 1940. Trends for the future, espe- 
cially as discernible from an extensive 
study of statutes, are portrayed. 


Approximately half of the first volume 
(the others are in preparation) is de- 
voted to background material: scope of 
the treatise, basic terminology, social 
evolution of the institution of property, 
England land tenure and sources of 
American law. The second part covers 
capacity to hold and deal with interests 
in land, with a breakdown into natural 
persons, natural persons as unincorpor- 
ated groups, private corporations, fiduci- 
aries, and governmental instrumental- 
ities. 

The treatise is being published in at- 
tractive, loose-leaf compression binders 
to allow for revised material where neces- 
sary, without requiring new editions. Be- 
cause this work is destined to find a place, 
along with Wigmore, Williston and Scott, 
as a masterpiece of legal exposition, this 
will be indeed a valuable feature, The 
first volume has whetted the appetite for 
more. 
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HIS committee made a detailed report 
in 1946 which classified the various 
states under four headings— 






1) Those having the Prudent Man 
Rule by statute 

2) Those having the Prudent Man 
Rule by judicial decision 








3) Those who use the so-called “Legal 
List” 

4) Those states where there is no 
statute on the subject and rules 
otherwise not made clear. 








At that time there were ten states that 
had the Prudent Man Rule by statute: 
California, Connecticut, Delaware, Illi- 
nois, Kentucky, Maine, Michigan, Minne- 
sota, New Hampshire, Texas and West 
Virginia. 

Those which operated under the 
Prudent Man Rule by judicial decision 
were Maryland, Massachusetts, Missouri, 
North Carolina, Rhode Island, Tennessee 
and Vermont. 


Since the 1946 list was published, the 
following states have adopted the Pru- 
dent Man Rule by statute Idaho 
(1949); Kansas (1949; not applicable 
to guardians); Nevada (1947); Okla- 
homa (1949); Oregon (1947); and 
Washington (1947). On the contrary 
there have been a few states where legis- 
lation has been attempted since that date 
without success, notably Florida and 
Arkansas. 


There have been no statutory changes 
with reference to legal investments in 
the various states except a few which 
either clarified or made some minor cor- 
rections. (See report of Committee on 
State Legislation affecting Trusts and 
Estates. Ed.) 


The 1946 report gave a cross section 
of opinions on the Prudent Man Rule, 
listing the advantages and disadvantages. 
It is the feeling of trustmen generally 
and of the committee that the advantages 
far outweigh the disadvantages, and 
hence the effort throughout the country 
to favor the growth of the Rule. 


Among some of the outstanding rea- 
sons in favor of the rule are the oppor- 
tunity for diversification and more satis- 
factory income, for flexibility of invest- 
ment and ability to keep in touch with 
changing economic conditions. Investment 
restrictions usually work hardships over 
the years and statutory restrictions are 
too inflexible to be readily changed to 
keep in touch with economic conditions. 

It is the experience of trustmen and 
lawyers that in drawing new trust in- 


















































OcToBer 1949 


PRUDENT MAN RULE for TRUST INVESTMENTS 


FRANK G. SAYRE 


Member of the Philadelphia Bar; Committee Chairman 


struments and wills, the settlor and 
testator almost invariably give the trus- 
tee full investment powers such as they 
would have under the Prudent Man Rule 
statute. 


The Prudent Man Rule has worked sat- 
isfactorily in those jurisdictions where 
it is in effect and generally there is a 
trend in favor of liberalization of legal 
investment statutes. 


RECENT DECISIONS 


Appended are a few New York de- 
cisions on investment liability. Others are 
covered by Decisions committee report. 


In Matter of Flagg, 192 Misc. 397 
(1948) the Surrogate’s Court held that 
a paragraph in a will which gave the 
Trustees “all the power” over testator’s 
real estate holding which he “would have 
if living” did not mean that if the trus- 
tees converted the real estate to cash they 
could invest the proceeds in non-legal 
securities. 

In Matter of Hildreth, 274 App. Div. 
611 (1949) the court surcharged a trustee 
which had invested trust funds in a 
mortgage participation which the trustee 
owned when subdivision 7 of section 188 
of the Banking Law conditioned the legal- 
ity of the investment upon the trustee 
giving prompt notice of the investment to 
each person “entitled to the income there- 
from,” and when the trustee had failed to 
give such notice. 

In Matter of Westerfield, 193 Misc. 493 
(1948) the testatrix by her will created 
a trust of specified securities and stated 
“T do not wish any of the securities sold.” 
Among the securities were shares of stock 
in a holding company which as a result 
of proceedings under the Public Utility 
Holding Company Act of 1935 was direct- 
ed to divest itseif of certain of its as- 
sets. The trustee received securities of 
three electric utility companies in the 
divestment proceeding and would receive 
others and brought a proceeding for the 
construction of the will on the question 
whether it had authority to retain these 
securities received on divestment. 


The court refused to hold that the trus- 
tee had authority to retain either the 
holding company stock or the stock of 
the subsidiaries, saying the securities of 
the subsidiary corporations were not the 
substantial equivalent of the investment 
owned by the testatrix and that, there- 
fore, the direction to retain the securities 
owned by the testatrix at the time of her 
death did not apply to the stocks of the 
subsidiaries. The court also said that in- 
sofar as the shares of the holding com- 





pany were concerned, the investment had 
so changed that a power of sale attached 
thereto by implication of law. The court 
concluded that changing circumstances 
might require the trustee to sell both the 
shares of the holding company and the 
shares of the subsidiaries. 


Estate of Read, 120 N. Y. L. J. 2389 
August 12, 1948, N. Y. Surrogate’s Court. 
The testatrix expressly authorized her 
trustee to retain any and all securities 
held by her at the time of her death so 
long as it might be deemed advantageous 
to do so and expressly held her trustee 
harmless on account of any depreciation 
or loss on account thereof. The testatrix 
further directed that her trustee should 
only be accountable for dishonesty and 
bad faith. The testatrix died owning 
shares of stock in the corporation which 
she named as trustee and the trustee re- 
tained such shares in the estate. Sub- 
sequently the trustee merged into another 
trust company, and later still the other 
trust company merged into a different 
trust company. Shares of stock were is- 
sued upon each merger. The trustee con- 
tinued to retain the exchanged stock. 

Court held that the mergers “did not 
change the nature of the original enter- 
prise. The capital structure of each in- 
stitution was composed exclusively of 
common stock ... The retention of the 
stock by the trustee was therefore author- 
ized and proper.” Nor did the court find 
that there was any violation of the rule 
of undivided loyalty by reason of the 
retention of the stock by the trustee. 


Matter of Dawson, 121 N. Y. L. J. 526, 
February 19, 1949, N. Y. Surrogate’s 
Court. Testatrix authorized her executors 
“to change the investment of the trust 
funds and to sell any or all of the secur- 
ities at any time forming part of my 
residuary estate, and invest the proceeds 
thereof in such securities, corporate or 
otherwise, as to them may seem proper.” 
The court held that this language per- 
mitted the executor to invest the pro- 
ceeds of any sale of securities in common 
and preferred stocks and other invest- 
ments of a non-legal nature “subject, of 
course, to the rule of prudence and the 
admonition in the will that due regard 
be had to the safety of the principal as 
well as the rate of income.” 


[Committee members: Harry M. 
Bardt, Campbell Bosson, Verne G. 
Cawley, Clarence B. Jennett, Fred N. 
Oliver, Lightner Smith, Amasa E. 
Wheeler, Joseph W. White.] 
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THE CONSERVATION OF WEALTH 


HARRY M. BARDT 


President, Trust Division, American Bankers Association; 
Vice President and Senior Trust Officer, Bank of America N. T. & S. A. 


ROPERTY of whatever nature, 

whether it be cash, stocks, bonds, 
real estate, or in any other form, can 
be conserved only through proper care 
by those especially qualified for the task. 
I include cash advisedly, not because 
any part of it may be lost without ex- 
pert handling. On the contrary, cur- 
rent safeguards are adequate to pro- 
tect the dollar, as such, but it is an- 
other matter when we consider the real 
value, the purchasing power, of these 
dollars. Conservation of wealth is syn- 
onymous with protection of values, and 
what is true about cash is most certain- 
ly true about other forms of property. 


The principal function of the corpo- 
rate fiduciaries of this country is to 
provide the facilities through which con- 
servation of wealth may be achieved. 
In this age of specialization, we must 
seek the aid of the one best qualified 
to solve our particular problems. Even 
the lawyer, when he has a special prob- 
lem, often consults another lawyer who 
specializes in that field. 


After more than 125 years of experi- 
ence, corporate trust organizations are 
providing extensive facilities to help 
their customers conserve their accumu- 
lated property. The modern, progressive 
corporate trust institution is the depart- 
ment store of property management in 
all its phases. It is the one vehicle 
through which carefully prepared plans 
for the conservation of estates, as well 
as the enjoyment of their benefits, may 


be fully realized. 


Custodian to Conservator 


There is a vast difference between 
the functions of the corporate fiduciar- 
ies of the past and those of the present. 
Until recently, the corporate fiduciary 
was little more than a custodian. The 
nature of the property held in trust 
estates was such that little unusual skill 
or initiative was required. The usual 
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type of trust consisted of fixed obliga- 
tions in the nature of government and 
other high grade bonds, the income to 
be paid to a named beneficiary during 
a stated period, after which the princi- 
pal was to be delivered to designated 
persons, 


In the process of evolution, corpor- 
ate fiduciaries have become active man- 
agers or conservators of property. While 
bonds still constitute a substantial por- 
tion of trust estates, there are now 
other types of property in equal or 
greater proportions. Common and pre- 
ferred stocks, for a long time consid- 
ered dangerous and undesirable, are to- 
day regarded as normal investments for 
trust funds. Real estate, for many years 
rejected as a high class trust invest- 
ment, is now held in volume. Business 
interests acquired by trustees from sett- 
lors or testators, and constantly gaining 
popularity as trust investments, are 
held for short and long periods, as 
conditions may warrant. 


Objectives Paramount 


There is, however, a great deal more 
to the task of a trustee than the manage- 
ment of property. The finest job of 
management may fail to attain the ob- 
jectives and purposes of a trust. A good 
trustee always considers the interests of 
the beneficiary as a paramount factor, 
and the management or conservation of 
the property of the trust estate is geared 
to that aim. 


For example, one person may set up 
a trust fund for the benefit of his wi- 
dow for life, with the remainder over 
to such of his children as may then be 
living. Another may set up a trust fund 
for the benefit of a child who is very 
young, to be used to acquire a college 
education. Still another individual may 
set up a trust fund for the purpose of 
perpetuating the memory of a loved 
one, in the form of a trust for chari- 


table uses. Even if each of these trusts 
is the same size and consists of identical 
types of property, the fact remains that 
the different objectives require varied 
treatment. 


In the first case, the prime obligation 
of the trustee is to see that the widow 
is properly provided for, regardless of 
whether the principal of the fund is de. 
pleted at the time the remaindermen be- 
come entitled to it. In the second case, 
the job is obviously to preserve the 
fund as intact as possible until the child 
is prepared to go to college. In the third 
case, there is the dual obligation of per- 
petuating the principal of the fund and 
at the same time making it reasonably 
productive for the benefit of the designa- 
ted charities. 


In all three cases there is, of course, 
the underlying major fundamental prin- 
ciple of conservation. But in the appli- 
cation of this principle, the trustee must 
be flexible. It is neither the job of the 
trustee to speculate, nor to follow the 
line of least resistance. Both may be 
equally wrong. 

To carry out the objectives of settlors 
or testators, corporate fiduciaries, 
through their officers, are in constant 
touch with the beneficiaries and are 
keenly interested in their personal wel- 
fare. Every effort is made to enable 
them to enjoy fully the benefits intended 
by their benefactors, though business 
judgment is never completely subordi- 
nated to personal sympathies. At the 
same time the needs of these benefic: 
aries are not ignored, in a conscienti: 
ous effort to apply sound business judg: 
ment. 


Futile Without Lawyer 


The task of the corporate fiduciary 
would be futile, however, without the 
skill of the lawyer. His service nece* 
sarily precedes that of the fiduciary. 
He gives life to the trust. Every accounl 
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handled by a corporate fiduciary is 
based upon a written document. Mani- 
festly, unless there is an effective instru- 
ment, the trustee cannot fully perform 
the intended purposes of the trust. The 
best conceived plans and motives may be 
partially or completely defeated by the 
failure on the part of the lawyer to give 
proper effect to the objectives, purposes 
and intentions of his client. Fortunately, 
instances of this type are declining. 
Most lawyers are drafting trust instru- 
ments extremely well. 














While I do not purport to be an ex- 
pert draftsman, I have, in the course of 
many years service as a trust officer, 
learned that there are a few basic pro- 
visions every trust instrument should 
contain if the trustee is to be enabled 
to perform his duties effectively. Among 
these are: 











(1) a clear outline of the powers 
and duties of the trustee, particularly 
with respect to the extent of the invest- 
ment and management powers and re- 
sponsibilities ; 









(2) a full and distinct statement con- 
cerning the distribution of the income 
— to whom it is to be distributed, how 
often, and how much; 









(3) a direction concerning the use 
of the principal, generally or during 
emergencies, for the benefit of the bene- 
ficiaries, if that is intended (this pro- 
vision is overlooked more often than 
any other) ; 











(4) clear and specific provisions for 
the termination of the trust and the dis- 
tribution of the principal; 








(5) directions concerning allocation 
between principal and income. 






The job of the lawyer is, of course, 
not completed by the drafting of the 
instrument. His service to the corporate 
fiduciary during the entire length of the 
trust is equally indispensable. The job 
of a trustee cannot be fully performed 
in all its phases without the help and 
cooperation of the lawyer. 
















Practice of Law 






There was a time, and perhaps there 
still are a few isolated instances, when 
trust officers considered it to be a part 
of their functions to do many things for 
their customers which actually, or very 
nearly, constituted the practice of law. 
What the reasons were is a matter for 
speculation. In any event, this problem 
was fully recognized by the American 
Bar Association and the Trust Division 
of the American Bankers Association. 
While neither body has the authority to 
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compel any of its members to conform 
to its decisions, each, directly and 
through local organizations, has exerted 
enormous influence, to bring the order 
which exists today, out of the chaos 
which plagued us in the past. 


In 1933, the Trust Division of the 
American Bankers Association voluntar- 
ily adopted a “Statement of Principles 
of Trust Institutions” as a guide for 
the conduct of corporate fiduciaries. 
Section 2, Article VII, of this statement 
reads as follows: “Attorneys-at-law 
constitute a professional group that per- 
form essential functions in relation to 
trust business, and have a community 
of interest with trust institutions in the 
common end of service to the public. 
The maintenance of harmonious rela- 
tions between trust institutions and 
members of the bar is in the best inter- 
ests of both, and of the public as well. 
It is a fundamental principle of this 
relationship that trust institutions should 
not engage in the practice of law.” 


In my own state of California and 
many others, agreements exist between 
the State Bar and Bankers Associations, 
under which each body maintains a 
standing committee to consider and 
act on complaints arising from al- 
leged violations thereof. Today there 
are very few states in which there is not 
a mutual understanding and harmoni- 
ous relationship between the members 
of the bar and corporate fiduciaries. 


During the past three years I have 
been privileged to attend some of the 
meetings of the National Conference 
Group, consisting of a joint committee 
of the American Bar Association and 
the Trust Division of the American 
Bankers Association. During this three- 
year period, practically all of the dis- 
putes reported from the entire country 
have been satisfactorily adjusted. 


It is significant as well as extremely 
gratifying to note that in the Report of 
the Standing Committee on Unauthor- 
ized Practice of the Law of the Ameri- 
can Bar Association, which is quite 
lengthy and deals with the various activ- 
ities of the committee, the portion re- 
lating to the National Conference Group 
with Banks and Trust Companies is con- 
fined to one short paragraph. There is 
not a single item of complaint indicated 
in that report. 


Business or Profession — Same Ideal 


The greatly improved relationship be- 
tween the lawyer and the trustman is 
the result of the inevitable realization 





by: each that they, individually and to- 
gether, play important parts in helping 
to conserve the wealth of their clients 
and customers. They learned that it is 
not in the interest of their respective 
clients and customers to minimize each 
other’s importance. On the contrary, the 
lawyer-trustman combination is an ex- 
tremely potent force in the continued 
maintenance of our dynamic economy. 


Perhaps there are still some members 
of the bar who feel like Mr. John G. 
Jackson did, when he made the follow- 
ing statement in 1934, as Chairman of 
the Committee on Unauthorized Practice 
of the Law, American Bar Association: 
“Essentially the difference between a 
profession and a business is that a 
member of a profession is required to 
place and serve the interests of another 
above every personal or selfish inter- 
est. No such duty rests upon one en- 
gaged in business. Admittedly and prop- 
erly his motive is to make as much 
money as is honestly possible and ad- 
visable in each transaction he under- 
takes.” 


Mr. Jackson was entirely correct in 
his definition of the ideals of the mem- 
bers of a profession and yet, then as 
now, members of the legal profession 
are as largely dependent upon their 
personal efforts for their source of in- 
come and the means of their livelihood, 
as are business men. Conversely, those 
engaged in business, particularly cor- 
porate fiduciaries, do not necessarily 
subordinate the interests of their cus- 
tomers to their desire for profit. There 
is nothing inconsistent in the objective 
of deriving a fair profit with the desire 
to place the interests of customers above 
“personal and selfish interests.” Cer- 
tainly this is true in the trust business, 
where profits are relatively small and 
in many instances non-existent. Few 
people know about the great number of 
charitable and other trusts being handled 
by corporate fiduciaries for little or no 
compensation. 


In essence there is practically no dif- 
ference between the lawyer and the 
trust officer, from the standpoint of their 
respective aims and objectives. Each 
strives to serve his clients and custom- 
ers well, and each hopes to derive a fair 
measure of compensation for his efforts. 


Cooperative Contribution 


The days when the trust was largely 
used as a medium for the perpetuation 
of vast estates are gone. The business 
of corporate fiduciaries has increased 
immeasurably, because an ever-growing 
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number of people, who own estates of 
various sizes, need and want corporate 
trust service. The demand continues to 
increase as more and more people be- 
come aware of the need of skilled man- 
agement for their properties, and as the 
many lawyers realize that the interest 
of their clients is best served by the 
use of corporate fiduciaries, as a means 
of conservation of wealth. 


Despite the evident imperfections and 
the numerous weaknesses that we know 
exist, we are still the best fed, best 
clothed and best housed people on earth. 
Our poorest people enjoy a standard of 
living virtually equal to that enjoyed 
by the wealthy of many other nations. 
Anyone who has visited any of the 
European countries recently, as I have, 
knows that this is not an exaggeration. 


Only the preservation of our way of 
life stands between these things that 
we cherish and a tyranny worse than 
that from which the founders of this 
country forcefully withdrew. There are 
many, some even well-intentioned indi- 
viduals, who would give up these hard- 
earned blessings for a promised Utopia, 
which exists only in the confused minds 
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The Bank of Gold Gulch, exhibit of the Continental Illinois National Bank and Trust ingt 


Company, Chicago, at the Chicago Railroad Fair, is a faithful composite reproduction of & cis 
western banks of a century ago. An attraction in the Fair’s typical mining town of go ami 
rush days, the “bank” carries on no business transactions though furnishings are in keepint 
with the era when masked men made too frequent “withdrawals.” The Bank is maintain 
by Continental in recognition of the contribution of American railroads to the buildint § por 
of Chicago and the West, and also as a reminder that Continental’s heritage extends back to Nu 
1857 when the city was a small community. The exhibit continued through October 2 Be 
with visitors running from 7,000 to 10,000 daily. tice 
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NEWS NOTES 


(Continued from page 595) 


Britain Raises Profit Tax 
Sir Stafford Cripps, Chancellor of the 


Exchequer, announced late in September 
an increase from 25 to 30% in the dis- 
tributed profits tax rate and threatened 
to control the distribution of dividends. 
These moves constituted a gesture of 
appeasement to the trade unionists, be- 
cause of fear that devaluation of the 
pound will undermine their support of 
the government’s wage-freeze policy. 

For more than a year, the distribution 
of dividends has been limited on a vol- 
untary basis inspired by government ex- 
hortation. However, Sir Stafford said he 
has noted a tendency to break away 
from this principle, and he warned that 
he might make it compulsory. He ad- 
mitted also that he wants to check the 
profits of businessmen who boost their 
profits solely as a result of devaluation 
yielding them more sterling. 
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Mid-Continent Trust 
Conference 


Committees for the 18th Mid-Conti- 
nent Trust Conference of the Trust Di- 
vision of the American Bankers Associa- 
tion, which will be held in Chicago, 
December 1-2, have been announced by 
Harry M. Bardt, president of the Divi- 
sion and vice president and senior trust 
officer of the Bank of America N.T.& 
S.A., San Francisco. The Corporate Fi- 
duciaries Association of Chicago will 
again be hosts to the Conference. Wil- 
liam P. Wiseman, vice president, Chi- 
eago Title and Trust Co., is president 
of this association. 

Kenneth W. Moore, vice president, 
Chicago Title and Trust Co., was named 
chairman of the Committee on Arrange- 
ments. The Advisory Committee for the 
Conference is made up of the president 
or chairman of Chicago’s big seven 


banks. 
A A & 


New Trust Unit 


A new trust unit in the office of the 
Comptroller of the Currency in Wash- 
ington has been established, with Fran- 
cis E. Nugent, formerly field trust ex- 
aminer, in charge as assistant chief ex- 
aminer. In addition to analyzing all re- 
Ports from field trust examiners, Mr. 
Nugent will supervise examining prac- 
tices and procedure. 
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First Iowa Trust Meet 


The first annual conference of the 
Iowa Corporate Fiduciaries Associa- 
tion was held in Des Moines on October 
5th. The newly formed group, headed by 
Noel T. Robinson, vice president and 
trust officer of Central National Bank 
& Trust Co., Des Moines, was honored 
with the presence of and remarks by 
William F. Riley, president of the State 
Bar Association. 

Other speakers were Paul E. Farrier, 
First National Bank of Chicago, on 
Taxes in Estate Planning; Burns W. 
Swenson, Northwestern National Bank, 
Minneapolis, on Public Relations in 
Trust Development Program; Clyde H. 
Doolittle, Iowa-Des Moines National 
Bank, on A Legislative Program for 
Iowa; and Daniel J. Monen, Omaha Na- 
tional Bank, on Personal Equations. In 
addition there was a Trust Forum, with 
Howard L. Johnson of Security Na- 
tional Bank, Sioux City, as moderator. 


A AA 


Another Trust Forum 


The Citizens National Bank of Waco, 
Tex., recently joined that select group 
of institutions which have put on a se- 
ries of programs for attorneys, account- 
ants, life underwriters and bankers. Ar- 
ranged under the supervision of trust 
officer H. Hart Nance, the four Wed- 
nesday evening programs in July-August 
featured talks on investments, by E. B. 
Pigeon of Frost National Bank, San 
Antonio; life insurance, by Charles W. 


Hamilton of National Bank of Com- 
merce, Houston; advantages of a corpo- 
rate fiduciary, by John H. Brooks of 
First National Bank, Fort Worth; and 
wills and independent administration, 
by H. M. Richey, Esq., Waco. 

The papers will be compiled in book 
form for distribution to the guests who 
included representatives from more than 
25 banks, out-of-town attorneys and 
underwriters. 
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Pension Symposium 


The demand for pensions in large key 
industries and movement in Congress 
to double existing social security bene- 
fits are new factors that must be con- 
sidered by business, according to pen- 
sion consultants, actuaries, trustmen 
and insurance executives writing in the 
1949 edition of the New York Journal 
of Commerce’s annual pension plan re- 
view. 

This 28-page paper deals with statism, 
union demands and new issues confront- 
ing corporations with or contemplating 
employee benefit plans. The recently 
activated subject of deposit administra- 
tion as a method of funding is treated 
from both sides. Another two articles 
discuss the question of longevity. Other 
important phases dealt with are funding 
a plan and is now the time to start one. 
Recent legal decisions on the tax status 
of pension plans are also covered. 


The Journal’s address is 63 Park 
Row, New York. 
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Estate Planning Forum 

The seventh annual Estate Planners’ 
Forum conducted by Solomon Huber 
Associates will be held on October 26 
at Hotel Commodore in New York. 
Conceived as a part of a public rela- 
tions program, it has grown in import- 
ance through the years. Authorities in 
law, accountancy and trust work pre- 
sent a coordinated program designed to 
bring to their fellow practitioners topics 
of interest in the field of property plan- 
ning. 

This year’s Forum is devoted exclu- 
sively to “buy and sell” agreements cov- 
ering business interests, and is built 
around Mr. Huber’s 56 Point Check 
List. The speakers are Albert Hirst, 
Bernard Speisman, Theodore Ness, Wil- 
liam J. Casey, Milton Young and Stuart 
A. Monroe. Attendance at Forums is 
restricted in number and is by invita- 
tion only. 


Profitableness of 
Trust Business 


An excellent survey of the profitabil- 
ity of trust departments throughout the 
country is contained in the latest of 
Gilbert T. Stephenson’s Studies in Trust 
Business. Under the captioned title, the 
study, which is an expanded version of 
Mr. Stephenson’s previously unavailable 
address before the recent Western Re- 
gional Trust Conference, appears in 
the September Trust Bulletin. 


| a eee 
Council Hears Insurance Man 


The first Fall meeting of the Milwau- 
kee Life Insurance and Trust Council 
was held on September 12, with William 
B. Minehan, assistant secretary of North- 
western Mutual Life Insurance Co. as 
guest speaker. Mr. Minehan discussed 
frequently recurring insurance tax and 
trust problems. 
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Common Trust Fund Ruling 


The Federal Reserve Board recently 
ruled unfavorably on the question 
whether a bank operating a common 
trust fund may make advances to the 
fund for use in distributing accrued 
interest and declared dividends receiy. 
able on investments of the fund prior 
to the receipt of such income where 
such advances are made from a “gep. 
eral trust account” consisting of com. 
mingled uninvested funds of all trusts 
administered by the bank. 

The Board had previously expressed 
the view that the use of uninvested cash 
in a common trust fund to distribute 
accrued interest and dividends receiv. 
able on investments of the fund prior to 
receipt is not inconsistent with Regula. 
tion F, and it would not object if u. 
invested cash in a common trust fund 
were so used in reasonable amounts. 


However, where the bank operating a 
common trust fund makes advances to 
the fund for this purpose, subdivision 
numbered (3) of the fourth paragraph 
of section 17(a) of Regulation F ap. 
plies, that provision reading: “A bank 
administering a Common Trust Fund 
shall not have any interest in the assets 
held in such Common Trust Fund, other 
than in its capacity as fiduciary, .. .” 

In the instant situation, the bank re- 
lies upon the assets of the fund for re 
imbursement of its advances; and, in 
the Board’s opinion, the bank acquires 
an interest in assets of the common 
trust fund which is prohibited by the 
quoted provision. 

Where a bank advances uninvested 
trust funds held in a “general trust ac- 
count” of the kind referred to above, 
it is the Board’s opinion that, in view 
of the bank’s liability to the trusts whos 
funds are advanced, the bank acquires 
an interest in assets of the common trust 
fund which does not differ, in substance, 
from the interest which would be ac 
quired by advances of its own funds, 
and that, in any event, this practice is 
not permissible because it violates set: 
tion 11(c) of Regulation F which pro 
hibits dealings between trust accounts 
except specifically authorized by the 
trust instrument. 


A AA 


Two Common Funds 
Authorized 


The Chase National Bank and Guar 
anty Trust Co. of New York on Sep 
tember 28th were authorized by th 
State Banking Department to establish 
discretionary common trust funds. 
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New England Trust Income 
and Expenses 


RUST departments are increasingly 

anxious to determine whether they 
are really operating at a profit, and are 
establishing cost accounting procedures 
which will accurately show income, ex- 
penses, and net profits of each division 
of their trust departments. In some cases 
operating methods and fee schedules are 
being adjusted in an effort to stabilize 
earnings at a profitable level. 


The Federal Reserve Bank of Boston 
is offering statistical aid in this inquiry 
by analyzing reports of trust department 


income and expense in 1948, voluntarily 


submitted by 44 New England banks, 
and by showing each reporting bank 
how its trust department operations com- 
pare with the average. The banks in the 
sample received over $12 million in trust 
department income during 1948, and 
held assets in all types of accounts which 
amounted to almost $5 billion in aggre- 
gate value. 


Comparative reports from 40 of these 
reporters indicate that on the average 
both trust department income and total 
expenses increased about 10 per cent 
from 1947 to 1948, and that net earnings 
before income taxes remained at about 
10 per cent of income. However, there 
was considerable variation among in- 
dividual trust departments, both in net 
earnings for 1948 and in changes from 
the preceding year. The smaller depart- 
ments reported the greatest variation in 
earnings and some had heavy losses for 
1948. Obviously from the nature of the 
business, average earnings must be sufh- 
ciently high to care for the heavy oper- 
ating losses which may result from a sud- 
den contraction in accounts handled dur- 
ing the lean years. 


The individual types of direct operat- 
ing expenses are related to total expenses 
before overhead on the accompanying 
chart. Because of the individual special- 
ized attention required by the average 
account, salaries and wages constitute 
by far the largest component of direct 
expenses—71.3 per cent. Provision for 
pension and retirement benefits as well 
as for unemployment compensation and 
social security taxes increase total per- 
sonnel expenses to three quarters of the 
total. Pension and retirement charges 
tend to be relatively lower in the smaller 
trust department, due mainly to the ab- 
sence of such charges in 14 of the report- 
ing banks, mostly small ones. 


Occupancy charges—including rent, 
heat, light, power, real estate taxes, in- 
Surance and depreciation, maintenance, 
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1948 TRUST DEPARTMENT DIRECT OPERATING EXPENSES 
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The dark area of the smaller circle represents 
the proportion — 71.3% — of salaries and 
wages to total direct operating expenses. 


service, as well as an allowance for in- 
terest on property investment—account 
for 8.7 per cent of expenses on the aver- 
age, but rise as high as 23 per cent. 
Equipment charges average 1.9 per cent 
but run higher in some of the larger in- 
stitutions. Postage and supplies account 
for 3.2 per cent, and advertising for 2.3 
per cent of total expenses before over- 
head. Subscriptions to books, periodi- 
cals, newspapers, and other information 
services tend to run higher for smaller 
departments because of the minimum 
needs in the successful conduct of the 
business. 

Overhead costs were generally com- 
puted at 15 per cent of total direct oper- 
ating expenses, in accordance with 
recommendations of competent author- 
ities, although most of the banks which 
attempted an accurate measurement ar- 
rived at a higher percentage. 
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With the exception of cases noted 
above, there appears to be little correla- 
tion between the percentage distribution 
of expenses and the size of the trust de- 
partment as measured by its income. 


Thirteen of the reporting trust depart- 
ments gave separate income and expense 
figures for corporate trust and agency 
activities. In general, personnel and oc- 
cupancy expenses are relatively higher 
for corporate than for personal ac- 
counts. The findings of principal interest 
with respect to corporate accounts are 
that seven of the reporters are manag- 
ing such accounts at a net operating loss, 
and that the average experience of all 
coporate trust departments shows a net 
operating loss. For the average trust de- 
partment the handling of personal ac- 
counts under existing fee schedules ap- 
pears to be more profitable than cor- 
porate accounts. 


From Monthiy Review, Federal Reserve Bank of 
Boston. 
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Thrifty New Englanders 
In a study of the stockholders of 426 


of the leading corporations whose secur- 
ities are traded on the unlisted market, 
the five largest percentages of owner- 
ship to population went to Connecticut 
(8.6%), New Hampshire (3.3%), 
Maine (3.2%), Massachusetts (3.0%), 
Rhode Island (2.9%). In only thirteen 
other states was there as much as 1% 
of the population listed as stockholders 
in these companies, according to the 
recent survey of the National Associa- 
tion of Security Dealers. 
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FEEL that the period we are in 
will prove to be a cross between 
the economic disturbances of 1921 and 
1938. Nevertheless, there is a tendency 
to accept too readily the common belief 
that the readjustment period will be 
short-lived. This may prove to be the 
case, but when something like this starts, 
no one knows how far it will go or how 
long it will last. Obviously there are 
tempering or supporting factors pres- 
ent, but there are factors also which are 
not reassuring. 

Just as in 1920, 1929 and 1937, when 
the Federal authorities played with the 
credit and money supply, their shrink- 
ing of credit and the money supply over 
the last year or two was again a fore- 
runner to the drop in the business activ- 
ity. Historically, the authorities tend to 
delay until the inflationary force or 
boom is about exhausted and ready to 
correct or reverse itself before they put 
on the “squeeze.” This is one of the 
hazards of a managed economy, when 
the judgment of one person or a small 
group of persons is substituted for the 
collective judgment of all of us. 

Also, at some point the cumulative 
financial and economic abuses of the 
last 15 years become a threat to our 
financial and economic health. There 
must be a point where the economy 
gets satiated with credit and ceases to 
be particularly or immediately stimu- 
lated by the mere introduction of more 
credit. I feel we have not reached such 
a condition as yet, but I suspect that 
the recent steps taken by the Federal 
Reserve authorities to ease the credit 
situation will be both disappointing and 





Excerpts from an article in the Commercial 


and Financial Chronicle. 





What Do Investors Want? 


HOWARD F. VULTEE 


Vice President, The Marine Midland Trust Co. of New York 


delayed in their effects on business 
activity. 

Employment is the key to govern- 
ment policy and as unemployment passes 
the 4 million mark, increasingly aggres- 
sive steps to bolster the economy can 
logically be expected. 


Healthy Interest Lacking 


All this tends to explain investor 
cautiousness of the last several years 
and their unwillingness to pay high 
prices for the flush earnings of the last 
few years. 

Actually there is not a healthy invest- 
or interest at this time and we are all 
aware of the factors that have brought 
this condition about. The proof of the 
health of the security markets is best 
summed up by my widely quoted phrase, 
“American industry is worth more dead 
than alive.” If “industry is worth more 
dead than alive,” and there is whole- 
sale evidence of the accuracy of this 
statement, then it follows that good in- 
vestment values, as measured by historic 
standards, are present. 

[It has been estimated that American 
industry is carried on the books for 
less than 40% of its replacement cost. 
However, the common stocks of a great 
host of companies are selling consider- 
ably below book value and therefore at 
a fraction of their real value as meas- 
ured by cost. 


Bonds and Cash vs. Common Stocks 


To bring the basic problem of invest- 
ment values into better focus and to 
permit a better perspective, let us ana- 
lyze the liquid savings of the country. 
Some $141 billion of individual sav- 
ings is in currency and in bank deposits 


of various types on which an average 





Adjusted for 
Depreciation 


f 12/31/38 12/31/48 Change of the Dollar 
Price of common stocks * $155 $177 +14% $103 —34% 
Dividend from common stocks $4.98 $11.50° +130% $6.71 +35 
Earnings on common stocks $6.01 $23.07 +282% $13.46 4-124 
% Dividend of earnings 82% 50% en ee ae: 
Price of high grade bonds 99 101 +2% 59 —41% 
Yield from high grade bonds 3.05 2.90 —5% 169% —44 
Savings accounts $100 $100 0 58.34 —42 
Yields from high grade bonds *2% *1.70 —15% 1.00 —50 
Cash . $100 $100 PEs 58.34 —42% 
RRR ae are ee eo ee nil WR ee eee ee 


*Average rate for year in major New York City savings banks. 
tBased on U. S. Bureau of Labor Statistics, Cost of Living Index 
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return of only about 1 to 2% is probably 
being received. About $70 billion more 
is in U. S. Government bonds, includ. 
ing savings bonds, on which the aver. 
age yield is less than 3%. In other 
words, of this $211 billion of individual 
savings, a portion is earning nothing, 
another segment is earning 1 to 2% on 
average and the balance is earning less 
than 2.9%. 

The question as to the relative invest- 
ment value of common stocks thus be- 
comes one of determining whether 
American industry will have sufficient 
future average earning power to pay 
the investor more than the nominal rate 
they are getting on their savings as 
now placed. It would seem inconceiv- 
able that they will not achieve this with 
plenty of room to spare, particularly in 
view of the fact that investment equality 
common stocks sell at fractions of 
book value or replacement costs and at 
low price-earnings ratios. 

































It is difficult to visualize the owner- 
ship of businesses (common. stocks) 
being a less desirable holding in the 
long run than the ownership of cash, 
savings deposits and fixed income secur- 
ities. The record of the last decade bears 
out this reasoning and vividly shows 
that common stocks were a much sound- 
er place for savings than were cash or 


bonds. 


The important thing to note is that 
because of the inflation, the real value 
of government bonds, savings and cash 
is down to about 59% of their 1938 
value and income is only 55% of what 
it was in 1938. I am sure that many 
people who think common stocks are 
unsafe, do not realize how unsafe cash 
and bonds really were in the inflation 
of the last decade or what really hap- 
pened to them. They have experienced 
a capital levy without realizing it 
the form of a depreciation of about 40% 
in purchasing power since 1938. 























While the market prices of common 
stocks did not give full protection 
against the inflation, the earnings and 
dividends increased more than enoug! 
to completely offset the change in pur 
chasing power of the dollar, notwith 
standing the fact that dividends wert 
the lowest percentage of earnings 1 
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No. of 

Issues 

Listed 

Industry (6-30-49) 
OS Ferree se 
pS, eee ee 


Refematng 2 we th th tel CG 
Bulldieg Trade . . «2 2 « @ 
Chemical . . . . en a 
Electrical Reaitienemn i's eae 
Farm Machinery . ..... 8 
Financial eo Pe c- = 
Food Products & on a 
Leather & Leather Products. . 11 
Machinery & Metals. . . . . 102 
a 
Office Equipment. . .... 10 
Paper & Publishing. . . . . 35 


Petroleum & Natural Gas. . . 43 
Railroad & R.R. ree -~ 
Real Estate . .. . ea ae 
| ae | 
Rubber ... ce 
Shipbuilding & Secuiiins o-« 
oe rs 
ee ee 
a a, 
Utilities . . ae. eo 
U.S. Ces: on. par cow 
Foreign Companies. . ... 17 
Other Companies ... . 18 

Total - 1,007 


history. It is evident that quality com- 
mon stocks represented a far safer place 
for savings than did bonds or cash over 
the last decade. 

The impairment in real value of 
bonds, cash and savings and in the 
income received from these groups is 
permanent to the extent that the infla- 
tion is permanently frozen into the econ- 
omy. In contrast, by plowing back earn- 
ings, book values of leading common 
stocks are up about 65% and replace- 
ment costs suggest even higher real 
values. The stockholder has had better 
protection but .of equal or greater im- 
portance, he has a basis for hope that 
the real value of his property will be 
reflected in quoted values in the future. 
The holder of cash or bonds has no 
basis for hope, he has been “taken.” 

In my opinion, what the investor 
needs and wants more than anything 
else is a background that permits confi- 
dence, a more friendly and understand- 
ing environment for private capital 
and the private enterprise system. The 
other thing that has worried him most 
is in the process of being eliminated or 


tesolved, and I refer to the fear of a 
_ business decline and the presence of 
) many economic abnormalities. 





DIVIDENDS ON COMMON STOCKS LISTED ON THEN. Y. STOCK EXCHANGE — FIRST 6 MONTHS, 1949 


Number Paying Number Number Number 
Cash Dividends 
in First 6 Months Increased Same Reduced 
1948 1949 Dividends Dividends Dividends 
4 9 7 2 1 
17 16 3 6 8 
58 53 23 27 10 
27 28 10 16 
74 71 16 48 10 
20 18 3 13 4 
6 7 2 4 1 
26 37 15 ll 1 
65 61 9 38 18 
10 9 0 4 6 
92 93 28 50 18 
30 26 8 14 8 
9 9 2 6 1 
33 31 7 20 6 
40 39 16 18 7 
52 ty 15 38 5 
6 7 1 6 0 
65 64 13 41 11 
8 8 0 6 2 
8 9 1 7 1 
31 34 19 11 4 
4l 42 11 19 12 
15 15 4 10 1 
64 62 21 38 6 
11 11 0 6 5 
13 13 4 7 3 
17 17 6 8 4 
842 836 244 474 155* 


#Increase largely accounted for by payments of six plane manufacturers, who distributed no common dividends in first half of 1948. 
* Payments were reduced on 118 issues and eliminated or deferred on 37 issues. 


More Readjustment 


“The recession is definitely not over. 
I am not talking depression, I am talk- 
ing readjustment—necessary steps that 
must be taken before we can have true 
recovery. I believe we have seen most of 
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AMERICAN BUSINESS SHARES, INC. 


AFFILIATED FUND, 


Prospectuses on request from 


your investment dealer or 


LORD, ABBETT & Co. 
63 Wall Street, New York 









Rattnsied 
Aggregate Amount of Per 
Dividend Payments Cent 
Ist 6 Mos. 1949 Change 
$ 14,795,000% +169.7% 
31,081,000 — 09 
183,871,000 + 42.6 
22,440,000 + 63 
206,852,000 + 15.0 
45,323,000 + 13.6 
20,281,000 + IL. 
40,170,000 + 14.9 
96,592,000 — 10.4 
10,234,000 — 38 
66,835,000 + 6.7 
65,504,000 + 3.8 
14,980,000 + 8.2 
32,201,000 + 0.1 
236,028,000 + 13.6 
118,447,000 + 12.9 
6,287,000 + 3.3 
124,681,000 + 9.3 
16,421,000 — 11.4 
7,118,000 — 2.0 
86,736,000 + 23.6 
40,785,000 — 12 
38,451,000 + 12.0 
243,049,000 + 8.2 
31,078,000 — 68 
41,068,000 + 18 
11,967,000 — 44 
$1,853,275,000 + 11.2% 








the drop in production, but we still have 


price distortions because business has 
not been able to conquer the problem 
of aggravated costs.” A. W. Zelomek, 
President, International Statistical Bur- 
eau, in a September statement. 
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The Capitalabor Team 


Labor Needs Statesmanship 


“Because the labor group by far out- 
numbers any other group, in the long run 
we will have pretty much the kind of 
government and the kind of society that 
labor decrees,’ Walter H. Wheeler, Jr., 
president of Pitney-Bowes, Inc., recently 
told the sixty-third annual convention of 
the Massachusetts Federation of Labor. 
“Our future is much more dependent up- 
on the development of statesmanlike 
leadership in labor than in management.” 


In pointing out the difficulties that 
must be faced, Wheeler cited the experi- 
ences of the British Labor Government, 
which is “telling British Labor about the 
only thing which will improve the lot 
of the British people — to produce more, 
to work harder with better tools and 
methods.” The British are learning, he 
said, “the basic truth that no one will 
ever work as hard for government, or 
under government limitations, as he 
works freely for himself. There is a law 
of diminishing returns on security. We 
can reach a point in our thinking about 
security where we’ll get less by trying to 
assure more.” 


Laid Off — Company Helps Get Jobs 


Before a recent lay-off caused by eco- 
nomic conditions, the A. B. Chance Com- 
pany, Centralia, Mo., explained all the 
reasons to its employees. The company 
went further, however, and tried to get 
new jobs for the workers. In the news- 
paper of the plant community, and in 
three dailies of nearby towns, advertise- 
ments with the following copy were run: 


HELP AVAILABLE 


We have had to lay off some of 
our employees. We’d like to help 
them find jobs. If you need help, we 
have a list of people who want em- 
ployment. Call in person or write 


Industrial Relations Department, A. 
B. Chance Co., Centralia, Mo. 


Telephone calls and letters from many 
sources resulted in jobs for many. 


“Feel” in Employee Report 


An eight-by-ten-inch composite picture 
of the company’s products and its in- 
come dollar introduces a sense of feel in- 
to the 1948-49 fiscal year report to em- 
ployees of American Type Founders, Inc. 





How A.T.F. showed dollar breakdown 


The composite is in the form of a jigsaw 
cutout and is designed to demonstrate the 
economics of American business. Die-cut 
into 28 pieces, the cutout illustrates the 
company’s products as well as propor- 
tionate distribution of corporate income 
— employees’ wages, officers’ salaries, 
dividends, raw materials, etc. It further 





National 





particularly the vital service of 
economically settling and manag- 


ing estates of all sizes. 


FIRST AND MERCHANTS 


Toanpmark IN Virainia 


A landmark in banking services, 


Bank of Richmond 


Member Federal Deposit Insurance Corporation 





demonstrates that the company Picture 
cannot be complete with a single piece 
missing. 


This innovation in employee reports 
reaches the employee sealed in a trans. 
parent envelope and inserted in a 24. 
page booklet that utilizes cartoons and 
photographs to report on company actiy. 
ities for the year. 











Better Relations Seen For 
Labor-Management 






That today’s leaders in labor and man. 
agement can reduce the area of industria] 


































conflict and bring to both parties the ° 
rewards of increased productivity, is the do 
conclusion reached by Osgood Nichols § ™ 
and Thomas R. Carskadon on the basis § 25° 
of a Twentieth Century Fund study of | 
the fundamental goals of labor and man. § co; 
agement. While the findings disclose some § Sy 
apparent and some real conflicts in goals, de 
they reveal an even more impressive § 
basis for cooperation and mutual benefit, rig 
: the 
The average American worker has four h 
fundamental goals: (1) a desire for se. a 
curity, (2) a chance to advance, (3) the val 
feeling of being treated like a human be- 
ing, and (4) a desire for simple human § pos 
dignity. Real conflict is seen only with § be 
respect to the desire for security. There im] 
are many ways by which this funda- Sin 
mental desire can be met without adding hee 
to the cost of running a business. ff 
Management’s chief goals—(1) the pss 
, que 
economic welfare of the company, (2) 
good relations with its employees, (3) lar 
freedom to manage, and (4) businesslike, § “™ 
responsible relations — are in conflict I 
with those of labor only on the economic § are 
issue. = 
Management’s chief goal — a profit- Pe 
able and efficient enterprise — is no more § Tv 





completely satisfying to labor than the 
worker’s goal of security is to his en- 
ployer. The solution is seen in rising pro- 
ductivity that will give us “greater out 
put from which it is possible to pay 
higher wages to workers, give greate! 
return to owners, managers, and it- 
vestors, and offer more products and 
lower prices to consumers.” 













“The moment has come,” the pampl: 
let concludes, “for the unions and mal- 
agement to bury their grievances and re 
sume their common adventure.” 





Man-hour Production Up — 
Costs More So 


? 

The trend of productivity, or produc 
tion per man-hour, has been moving UP 
ward in manufacturing industries, a 
cording to The Cleveland Trust Com 
pany, since early in 1946. Productivity * 
now about 8% above the 1939 level. The 
trend of wage costs per unit of produt 
tion in manufacturing has shown soit 
irregularity after a long continuous Tisé 
but are still 107% higher than in 193% 
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HE supposed purpose of Britain’s 

devaluation of sterling is to bring 
about an increase in exports and a de- 
crease in imports, the combined effect 
of which will be to enable the country 
to pay its own way in its trade with the 
dollar area. It will be months before the 
main effects can be appraised with any 
assurance. 

Early in 1946 the Senate banking 
committee approved the British loan. 
Subsequently came a much larger deci- 
sion called the Marshall Plan. And now 
we have been officially informed that 
the Marshall Plan is not enough. If 
these measures were not enough, will de- 
valuation be enough? 





















British “dollar” imports, long sup- 
posed to be at a bare minimum, are to 
be reduced—along with Commonwealth 
imports from the dollar area—by 25%. 
Since this step was announced weeks be- 
fore the devaluation and can be put into 
effect by administrative action, it is 
questionable whether any saving of dol- 
lars resulting from this policy should be 
credited to the devaluation of the pound. 




















Increased exports to the dollar area 
are another matter. It is obviously hoped 


Excerpts from a statement for American Uni- 
versity television broadcast over Station WMAL- 
TV in Washington, D. C. 
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DOES DEVALUATION CLOSE 
BRITAIN’S DOLLAR GAP? 


BRATTER 


that the reduction in the exchange value 
of the pound sterling, being reflected 
more or less in the landed cost of British 
goods offered in the U. S. A.. will pro- 
vide a large stimulus to British sales 
and dollar earnings and so close the gap 
from the other side. But this is not as 
simple as it sounds. In the first place, 
merely to keep on earning after devalu- 
ation the same number of dollars as 
were earned before devaluation, assum- 
ing no change in the price lists of Brit- 
ish export goods, will require an in- 
crease of about 44% in the volume of 
British exports. A British car which 
sold for £500 before devaluation and 
thus added $2,000 to the Bank of Eng- 
land’s hard-currency reserves, after de- 
valuation, while still selling at £500, puts 
only about $1,400 in the reserves. Brit- 
ain must now sell 1.44 cars merely to 
earn the same number of dollars one 
car earned before. To double its dollar 
earnings through exports, Britain would 
have to triple the volume of exports to 
this market. 


About four-fifths of this country’s 
merchandise imports from the UK and 
British countries in the sterling area 
comes from countries which are pre- 
ponderant producers of raw materials. 
The demand here for those raw materi- 


24 FEDERAL STREET 
BOSTON 10, MASS. 
HUBBARD 2-6316 






als is relatively “inelastic” and unre- 
sponsive to price changes. Moreover, the 
production of those raw materials is 
not easily expandable. This means that 
devaluation of Empire currencies must 
fall far short of being 100% effective in 
stimulating sales to the U. S. and other 
hard currency countries. Even in the 
case of manufactures, which constitute 
virtually the whole of the goods Britain 
itself sells here, price is only one con- 
sideration in American buying. 

Since sterling’s devaluation this time, 
unlike 1931, occurs in a time of full 
employment, British labor is in a good 
position to exact higher wages. The 
ability of union leaders to control the 
workers is far from assured. And if, in 
the soft-currency areas where Britain 
buys much of its imports, wages and 
prices go up also, this will be reflected 
in the cost of British imports and, ulti- 
mately, British exports as well. Thus, 
ultimately, the stimulus to exports from 
devaluation tends to be dulled. 

No can we safely assume that Ameri- 
can manufacturers will idly watch the 
invasion of their home market, or their 
export markets, without offering the 
British a little competition. This, too, 
will tend to reduce the dollar-earning 
capacity of post-devaluation Britain. 
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Original cost is past 
tense — Replacement cost 
is present tense. A “Re- 
placement Reserve” estab- 
lished and maintained 
by appraisal provides 
control on both bases. 
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CALIFORNIA 


Los Angeles—CALIFORNIA TRUST Co. 
elected Edward L. Johnson as assistant 
secretary. Mr. Johnson formerly prac- 
ticed law in Cleveland, and joined the 
trust company’s staff in 1946. 


Los Angeles—Charles W. Smith has 
been elected assistant vice president of 
SECURITY-FIRST NATIONAL BANK, having 
formerly held the title of assistant trust 
officer. 


IT’S HERE 


New Fall Edition of 


/he Conk Ciecilony 


... is three books in one, 
giving complete reference 
material on Banks, Investment 
Bankers & Life Insurance 
Companies. 


R. L. POLK & CO. 
130 Fourth Avenue, North 
Nashville 3, Tennessee 








TRUST PERSONNEL CHANGES 


CONNECTICUT 


Greenwich—Upon the retirement of 
Hugh D. Marshall as president of the 
GREENWICH TRUST Co., the following pro- 
motions became effective: F. Reginald 
Gisborne, Jr., vice president and secre- 
tary, elected president; Benjamin Black- 
for, Jr., advanced from vice president 
and trust officer to executive vice pres- 
ident; John F. Galvin, Jr., to vice pres- 
ident; Carlton E. Abbott, to trust offi- 
cer. Mr. Gisborne was at one time a trust 
officer. 

Stamford—Walter Thayer has been 
appointed assistant trust officer of FI- 
DELITY TITLE & TRusT Co. He has major- 
ed in estate planning and accounting. 


FLORIDA 


Jacksonville—Allen N. Stainback has 
been elected senior assistant trust officer 
of BARNETT NATIONAL BANK. Coming to 
Florida from San Antonio, Texas, where 
he held the position of vice president and 
trust officer in charge of the trust depart- 
ment of ALAMO NATIONAL BANK, Mr. 
Stainback was formerly with the County 
Trust Co., White Plains, New York, 
where he had the same title. He was ad- 
mitted to the North Carolina bar in 
1927. 

Orlando—CENTRAL TITLE & TRUST Co. 
has appointed Walter N. Carpenter as- 
sistant trust officer, to handle veteran 
guardianships. The Bank has more of this 
work than any other financial institution 
in Florida, according to the Veterans Ad- 
ministration. 


ILLINOIS 


Chicago—M. A. Georgen, assistant vice 
president, Ciry NATIONAL BANK & TRUST 
Co., was elected cashier to fill the vacancy 
created by the death of Frank R. Curda 
in August. Mr. Georgen has been with the 
bank since its inception in 1932. 

Chicago—Michael W. Collins, manager 
of the real estate loan department and 
assistant trust officer of the STANDARD 
STATE PARK, has been elected assistant 
vice president. 

Chicago—Louis H. Northrop, assistant 
vice president, the First National Bank, 
retired September 30, terminating twen- 
ty-four years’ service, during the last 
twelve years of which he has been in 
charge of the bank’s new business de- 
partment. Since 1944 he also has had 
supervision of the bank’s advertising. 


INDIANA 


Connersville—FAYETTE BANK & TRUST 
Co. promoted Alton G. Trusler from ex- 
excutive vice president and trust officer to 
president, to succeed T. G. Harris, who 
becomes chairman of the board. 

Fort Wayne—William V. Sowers has 






























Por 
joined the staff of the trust departmen § “ 
of the Fort WAYNE NATIONAL BANK. Mr § XN 
Sowers formerly practiced law in In. § BAD 
dianapolis. At the University of Michigan adv: 
Law School, he specialized in courses jp 8 
trust and estate planning, taxation, wills & ciat 
trusts and fiduciary administration. Dur. § Co. 
ing the war, Mr. Sowers served fou § offic 
years as an officer aboard fleet mine § has 
sweepers in both the European and Pac. § tate 
ific theatres of operation. President VW. § trus 
C. Laycock said this appointment was due 
to an increasing volume of trust business, 

LOUISIANA F 
New Orleans ~ § has 
Wallace M. Davis § Pre 
was elected presi § N4! 
dent of HiBerni § 2, 
NATIONAL BANK to P 
succeed the late A. § Cec 
P. Imahorn, having § offic 
resigned as exect- Ss 
tive vice president 
of the Citizens Fi. 
delity Bank & I 






WALLACE M. DAVIS 


Trust Co. of Louis. 
ville, as reported last month. 







MASSACHUSETTS 


Greenfield—Paul W. Bittner, assistant 
trust officer and assistant cashier of the 
First NATIONAL BANK & TRusT Co. since 
1928, has been elected vice president and 
trust officer, it was announced by John 
W. Smead, who is president and also a 
trust officer. Mr. Bittner is president of 
the community chest and has been a di- 
rector since its beginning. He is a trustee 
and assistant treasurer of the Franklin 
County Public Hospital, and Franklin 
County treasurer of the cancer fund. 

MISSOURI 

Springfield—Walter S. Pettit, for seven 
years executive vice president, has been 
elected president of UNION NATIONAL 
BANK to succeed the late H. B. McDaniel. 
Walter A. Coon, vice president and trust 
officer, succeeds Mr. McDaniel as chail- 
man of the board, and C. Frank Knox 
was made executive vice president. 





















NEW YORK 


New York—BANKERS TrusT Co. has 
elected Francis S. Baer senior vice pre 
ident. He will devote his time to the de 
velopment of new business and service 
planning. 

New York—Fipuciary Trust Co. has 
announced the electeion of Charles 6 
Dunbar as secretary. Mr. Dunbar, asso 
ciated with the Company since 1931, 8 
a past president of the New York City 
Bank Auditors and Comptrollers Confer 
ence. 

New York—John R. McGinley, 2nd, be 
came vice president in the trust depart 
ment of MARINE MIDLAND Trust Co. Mr. 
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McGinley has been with the bank’s com- 
mercial department 18 years. He is a di- 
rector of Lion Match Co., Lawrence 
Portland Cement Co., and Duff-Norton 
Manufacturing Co. 

New York—At the NATIONAL SAFETY 
BANK & TrRuST Co., Herman Metz was 
advanced to trust officer. 

Syracuse — Douglas Drummond, asso- 
ciated with the First Trust & DEPOSIT 
Co. since 1938, has been appointed a trust 
officer. He attended Princeton University, 
has taken various special courses in es- 
tate taxes and estate planning, and is a 
trustee of Syracuse Savings Bank. 
















TEXAS 






Fort Worth—George Thompson, ‘Jr., 
has been advanced from executive vice 
president to president of CONTINENTAL 
NATIONAL BANK, to succeed E. H. Win- 
ton, named chairman of the board. 

Paris—FIRST NATIONAL BANK elected 
Cecil H. Rhodes vice president and trust 
officer, succeeding Morris Fleming. 











San Antonio—See Jacksonville, Fla. 





VIRGINIA 


Roanoke—Walter E. Robedee has been 
mace a trust officer of the MOUNTAIN 
TRUST BANK. Before coming to Roanoke 
on March 15, he was trust officer of 
LAWYERS TRusST Co., New York City, for 
20 years. 
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BRIEFS 


Los Angeles, Cal.—Dana C. Geiselman, 
assistant trust officer of CALIFORNIA 
TRusT Co. and escrow supervisor for Cal- 
ifornia Bank, has completed his twenty- 
fifth year of service with the combined 
institutions. A graduate of Creighton 
University’s school of law, Mr. Geiselman 
was admitted to the California State Bar 
in 1924. 


Plainfield, N. J.—H. Douglas Davis, 
president of PLAINFIELD TRUST Co., com- 
pleted forty years of service with the 
company on September 19. Mr. Davis 
was successively trust officer, vice pres- 
ident, executive vice president, and last 
October named president. He is president 
of the New Jersey Bankers Association. 


New York, N. Y. — The J. Henry 
Schroder Banking Corp. and SCHRODER 
TRUST Co. moved to new quarters at 57 
Broadway, New York, on September 19. 


Cleveland, Ohio—Thomas E. Clarke, 
trust officer of NATIONAL CITY BANK, re- 
ceived his Catholic Knight award at the 
eighth annual “Man of the Year” lunch- 
eon of the Greater Cleveland Knights of 
Columbus Luncheon Club. 

Madison, Wis.—Richard H. Marshall, 
vice president and trust officer of First 
NATIONAL BANK, has been named chair- 
man of the 1949-50 Community Chest 
drive. 
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em those who need a 
Massachusetts fiduciary. 
Specialists in trust man- 
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BOSTON SAFE DEPOSIT 


AND [RUST COMPANY 
100 FRANKLIN STREET 


BOSTON 6, MASS. 
RALPH LOWELL, President 





IN MEMORIAM 


CHARLES I. BAKER, vice president and 
head of the trust department of TITLE 
INSURANCE & TRUST Co., Los Angeles. 

FRANK R. CurDA, cashier of the CITY 
NATIONAL BANK, Chicago, and a past 
president of the American Institute of 
Banking. 

WALTER L. FELDNER, executive vice 
president and trust officer of SOUTHWEST 
NATIONAL BANK of Wichita, Kansas. 

CHARLES D. HILLES, a director of 
BANKERS Trust Co. of New York and 
former chairman of the Republican Na- 
tional Committee; former Assistant Sec- 
retary of the Treasury under President 
Tait. 

DONALD G. KIRK, assistant trust officer 
of COLORADO NATIONAL BANK. 

WILLIAM KNISELY KLUGH, assistant 
trust officer of LEMOYNE TRUST Co., 
Lemoyne, Pa. 

WILLIAMSON PELL, chairman of the 
board of UNITED STATES TRUST Co. of 
New York, and trustee of the Greenwich 
Savings Bank and of the James Founda- 
tion of New York; an honorary governor 
of the Society of the New York Hospital 
and a director of numerous insurance 
companies. 

WILLIAM REA, assistant trust officer of 
AMERICAN SECURITY & TRusT Co., Wash- 
ington, D. C. 








































By William M. Baker 


How best can employees in other 
departments of bank be trained in 
trust operations? 


Some time ago, our trust department 
lost its full-time bookkeeping machine 
operator. Before she left, we arranged 
for the temporary transfer of three girls 
from the commercial bookkeeping de- 
partment, on a part-time basis, so that 
they might learn the operations of the 
bookkeeping machine. We have made 
the following observations from this ex- 
perience. 


(1) The employees found real inter- 
est and stimulation in learning a differ- 
ent field of operations. 

(2) Training in the commercial de- 
partment is an excellent background for 
learning trust department operations. 
and it is a good testing gound for find- 
ing suitable candidates for the trust 
department. 

(3) With three girls knowing this 
operation, we are well covered for vaca- 
tions and emergencies. 

(4) At the time of employing new 
clerks for other departments of the bank. 
when it is known that replacements or 
additional help might be required in 
the trust department, the new employee 
should have this possibility impressed 
upon him, and as soon as possible, be 
brought to the department to learn the 
duties. 

(5) This, of course, imposes a duty 
on the trust officer to supervise the train- 
ing of the new employee, and to make 
certain he understands the full signifi- 
cance of his operations. 


How can smaller trust departments 
attract and hold younger persons 
as suitable officer material? 


For good personnel relations and 
sound procedure, it would seem desir- 
able to take an employee from the com- 
mercial department. There is a_ basic 
familiarity with record keeping and ac- 
counting operations that starts the em- 
ployee considerably ahead of a new 
clerk with no similar background. 


When we must look for outside appli- 
cants, and assuming a good college man 
is secured, the real challenge will be to 
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SMALLER TRUST DEPARTMENTS 


3. ADMINISTRATIVE POLICIES AND PRACTICES 


This is the third in the series, begun 
in July, of discussions on problems of 
smaller trust departments submitted to a 
panel at the 1949 Mid-Winter Trust Con- 
ference, American Bankers Association. 

We are indebted to Gilbert T. Stephen- 
son, leader of the panel, for cooperating 
in the selection of the questions discussed 
in these pages, to William M. Baker, assis- 
tant trust officer, The Summit (N. J.) 
Trust Co., for serving as a clearing house 
and liaison with the panel, and to the 
other panel members, Robert Y. Garrett, 
Jr., vice president and trust officer, Farm- 
ers Bank & Trust Co., Lancaster, Pa.; Earl 
G. Schwalm; trust officer, Lincoln Na- 
tional Bank & Trust Co., Fort Wayne, 
Ind.; and George D. Vick, trust officer, 
The First National Bank of Miami. — 
Editor’s Note. 





retain him. It is particularly important 
to have a full understanding with him 
at the outset so that he will know how 
long an “apprenticeship” he will likely 
serve and what he might expect in future 
salary increases and promotions. 


While the young man is learning de- 
tailed clerical and operating methods, 
the trust officer should frequently ex- 
plain the full meaning of the various 
operations, and also some of the admin- 
istration problems currently under his 
consideration. It would seem desirable 
in time to have him attend the trust 
committee meetings, for this should en- 
hance his interest and round out his 
concepts of the trust department func- 
tions. 


Finally, we cannot overlook the basic 
consideration of adequate pay to match 
that of other business and professional 
fields, and unless we put trust business 
on a paying basis, we cannot hope to 
attract and hold competent personnel. 


How can operating trust officer be 
kept from excessive details? 

The word excessive suggests what we 
all know only too well—that some 
measure of detail is an integral part of 
the trust officer’s daily operations. A 
competent secretary and clerical staff 
will carry off these excessive details, 
but there are some procedures and poli- 
cies that management has the duty to 
consider. 

First, it is important to classify the 
flow of operations over our desk to de- 
termine how much skill is required in 
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ESTATES 


than the auditing department’s figure, 
which was less than a three per cent 
variation. I mention this as a personal 
experience to endorse the A.B.A. form- 
ula for cost analyzing smaller trust de- 
partments. 

It is a relatively simple method and 
well worth a trust officer’s time in ap- 
plying it to his department. Assume that 
your tust department consists of a part- 
time trust officer and three full-time 
clerks. You also draw on the services of 
your president for top supervision, and 
perhaps a vice president for management 
of trust investments. Your first step is 
to find the total salary cost of these 
full and part-time trust department em- 
ployees. A thoughtful reflection on the 
part of your officers who give a portion 
of their time to the trust department 
will establish an entirely reasonable 
basis for this allocation of salary. 


Assume that all these direct and allo- 
cated salaries total $13,000. The A.B.A. 
formula suggests that numerous tests 
show official and clerical salaries aver- 
age 60 per cent of the total costs of 
operating the trust department. You 
may make an approximate check of this 
by determining the salary ratio of your 
entire bank to the total operating costs 
of the bank. You will probably hit near 
60 per cent. The salary figure of $13,- 
000, therefore, would indicate a total 
operating cost for your trust department 


of $21,660. 


With this basis, and again following 
the A.B.A. system, you can allocate the 
costs of the various types of accounts in 
your department ,and also cost analyze 
individual accounts. 


By Earl G. Schwalm 


How can directors be kept from be- 
coming too liability conscious? 


A trust officer must give his directors 
complete information concerning their 
responsibility and liability in rendering 
trust service, in such a way as to make 
them conscious of their personal respon- 
sibility but not so alarmed as to cause 
an impairment of real service. A first 
step should be the preparation, adoption, 
and publication of an official pamphlet 
containing a statement of policies for 
the conduct of trust service. Transac- 
tion of business within the scope of 
that statement should have a definite 
tendency to minimize surcharge dangers. 
Directors who are poperly advised of 
personal liability are very apt to grant 
sufficient budget to equip the trust de- 
partment with trained personnel, pro- 
fessional tax services, quarters, etc., to 
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enable the trust officers to do better 
work and thus keep the bank out of the 
“hot water” in which marginal operators 
find themselves. 


Proper administration should tend to 
level the peaks and valleys so prevalent 
in asset values in businessmen’s estates. 
Directors are not guarantors of asset 
values in a declining market so long as 
reasonable judgment is used in the ap- 
plication of diversification and other 
safeguards, and relatively few surcharge 
suits grow out of cases of severe shrink- 
age. Then, too, very few suits result 
in an actual judgment against the di- 
rectors. Therefore, we should not make 
a mountain out of a mole hill. 

The welfare of the trust beneficiaries 
should be the prime consideration and 
surcharge liability should be quite sec- 
ondary. Once the directors are properly 
informed of their liability, it should not 
be necessary to remind them again and 
again when passing upon the decisions 
of the trust committee with respect to 
trust activities. A positive approach to 
trust problems generally precludes an 
undue amount of personal liability con- 
sciousness. 


By Robert Y. Garrett, Jr. 


How can specialized knowledge and 
experience best be obtained? 


The trust officer and the administra- 
tive personnel of the small department 
might be classed as a country doctor 
in his general practice, the small de- 
partment not being able to specialize 
in any individual type of work. How- 


ever, this method of operation does not 
to any degree convey the thought that 
a special matter cannot be handled effi- 
ciently as there are as many varied types 
of accounts handled by smaller depart- 
ments as in larger institutions. The 
method of obtaining the desired inform- 
ation, will be from different sources. 

The small trust department will draw 
upon the knowledge and experience of 
either the Board of Directors, the Trust 
or Finance Committee. Guidance and in- 
formation may also be obtained from a 
trust correspondent. If a particular mat- 
ter requires the services of a spe. ialist, 
one or more opinions would be obtained 
and we would consider the information 
and form our own conclusion. 


Is it practicable for a small bank to 
enter a cooperative arrangement 
with a large trust department? 


There are certain areas which have 
been considering such a move. It is 
necessary to establish the most satisfac- 
tory plan in an effort to solve your 
problem, if you are losing business to 
trust institutions in larger cities. Person- 
ally, I do not look with favor on any 
type of trust business that you “farm 
out” to a larger institution. 


In the first place, when you solicit 
local trust business, you are stating that 
your institution will handle the business 
and the customer is impressed by the 
reputation that you have built in the 
administration of the trust department. 
They know the reputation of members 
of the Board of Directors and expect 
that a well-run department will be con- 
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tinued. In addition, members of the fam- 

ily know the trust officer and visualize 

the manner in which their family re- 
quirements will be met. 

Second, dual records would have to 
be maintained and would complicate the 
situation. You would, in effect, be sell- 
ing trust services for some other institu- 
tion and to a degree admit that you 
were not qualified or could not admin- 
ister it; if this is so, why continue to 
solicit this business? 

What can small trust departments do 
about assignment of members to 
bankwork? 

The banking as a whole is the entity 
for which everyone is working. Each de- 
partment is only a part and even though 
it causes interruption in the daily rou- 
tine, it is necessary to bear in mind 
that service to the customer is para- 
mount, and full cooperation is needed 
between all departments. With this in 
mind, it would seem logical to have an 
understanding with executive officers and 
be able to cite examples of how interrup- 
tion affects the efficiency of the depart- 
ment. 

Employees today have a tendency to 
measure what they should or should 
not do by the action or work of others, 
not taking into account what benefits 


| 
32 Years Ago 


we began nationally to afford 
Administrators of Estates the 
distinct advantage of securing, 
through one Organization, our 
exceptional facilities for ap- 
praising all forms of property, 
for transfer tax and other pur- 
poses. 


We have specialized in ap- 
praising objets d’art, an- 
tiques, and all personal 
effects and in this field our 
clientele is the largest in Amer- 
ica including National City, 
Chase, and Central Hanover 


banks. 


CONSOLIDATED 
APPRAISAL CO., Inc. 
60 East 42nd Street 
New York 17, New York 


they may have obtained by being atten- 
tive, energetic and resourceful in their 
particular job, and failing to realize the 
the opportunity afforded them in being 
able to do other types of work when 
it is necessary. The senior officers have 
a job here in effectively informing em- 
ployees in their respective departments 
of the necessity for a cooperative atti- 
tude in rendering service. 


By George D. Vick 


How can the dangers of a one-man 
trust department be avoided? 
Although ultimate and primary re- 

sponsibility must rest in the executive 
or senior trust officer, it is he who not 
only distributes the work-load but who 
should do all in his power to identify 
the bank with the business and the trust 
department with the bank. Some prac- 
tices that have been found to work sat- 
isfactorily to that end are: 

1. Fully informing the customer that 
he is doing business with the bank; 

2. Publication of the names of the 
trust committee in advertising; 

3. Contacts and introduction of cus- 
tomers to officers of the bank and to 
the personnel of the trust department; 

4, Assignment of members of the trust 
department staff to organize active ac- 
counts in the field to permit such mem- 
bers to know the customer or his family; 

5. Officer conferences both within the 
trust department and with commercial 
department officers; 

6. Permitting all regular mail to 
come over junior officers’ desk; 


7. Appointment of subordinate off. 
cers to the trust committee with full 
opportunity to voice their opinions. 


A AA 


COMMON 
DISASTER 


(Continued from page 604) 


It is true, however, that the use of a 
common disaster clause must fit into the 
total picture of the estate plan and 
should be used only in such instances 
where the assets of the estate indicate 
a proper function for its employment. 
Where, for example, the husband’s as. 
sets are not sufficiently liquid to meet 
a large estate tax, the employment of 
the suggested common disaster clause 
in insurance policies might well be the 
factor which will prevent the forced sale 
of assets for the purpose of paying estate 
taxes. 


Though the contingency of a common 
disaster is rather remote, the common 
disaster clause has been used for many 
years. Because of the marital deduction 
situation, it appears that the utility of 
such a clause will be greatly expanded. 
Estate planners would do well to con- 
sider carefully the insurance policies 
involved in an estate plan along the 
lines indicated. 

°81.47(a): “If the order of deaths of the dece- 
dent and his spouse cannot be established by proof 
and the effect of the applicable presumption of 
survivorship is to give to such spouse an interest 
in property within the meaning of Section 811(a) 
such interest will also be considered as having 


passed to the decedent’s surviving spouse for the 
purpose of the marital deduction.” 


FOR 
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INCOME. TAX 






Family partnership held valid where 
intention bona fide. Taxpayers and their 
sister Were equal partners in a grocery 
business. In course of a program of bus- 
jness expansion, their financial resources 
were overstrained and, what had been a 
relatively strong position, became a haz- 
ardous one for the business, with cur- 
rent liabilities exceeding current assets. 
Loans were needed to refinance current 
liabilities. Wives owned interest in real 
property used in business, but under local 
law, they could not be held liable for 
husbands’ debts, so that a satisfactory 
loan agreement with wives’ signatures 
could not be worked out with the banks. 


Plan was conceived whereby each hus- 
band would give his wife a 2/15 interest 
and sister would give each wife a 1/15 
interest, so that as partners, satisfactory 
credit arrangements could be made. Plan 
was carried out and gift tax returns 
were filed. For 1942 and 1943, Commis- 
sioner refused to recognize partnership 
and included income distributed to wives 
in income of husbands. 


HELD: Valid partnership existed for 
Federal income taxes. In determining 
validity of a family partnership, question 
to be decided is whether parties in good 
faith joined together with intention of 
conducting business. Here purpose was 
the reasonable and necessary. one of se- 
curing substantial loans from banks in 
order to protect credit standing. Part- 
nership must be recognized, since there 
was a real and true intention to create 
a bona fide one. Delchamps v. Comm., 
13 T. C. No. 39, Aug. 30. 








































Election to itemize deductions on in- 
come tax return is irrevocable. Taxpayer 
filed income tax return for 1944 on long 
form, itemizing his deductions. One item 
deducted was for subsistence while away 
from home. Since it was determined that 
this expenditure was not for purpose of 
advancing employer’s business, but was 
personal expense, it was disallowed. This 
disallowance resulted in a higher tax 
than if taxpayer had used short form. 
Taxpayer then sought to have his tax 
computed on the short form, under Sup- 
plement T. Commissioner refused per- 
Mission. 












HELD: Commissioner sustained. Regu- 
lations 111 (Section 29.402-1) provide 
that a taxpayer who files a return on 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 


Form 1040 must make his election on 
return to file under Supplement T. Tax- 
payer having elected instead on return to 
itemize his deductions, his election was 
irrevocable, and he could not later ask 
that his tax be computed under Supple- 
ment T. Henry C. Warren, 13 T. C. No. 
28, Aug. 12. 


Trust income not used to fulfill legal 
obligation of support, not taxable to 
grantor. Taxpayer created irrevocable 
trust for benefit of his wife, and ap- 
pointed himself trustee with broad pow- 
ers. Trust instrument specifically pro- 
vided that “It is my intention to retain 
as trustee such rights, powers and au- 
thority in respect to the management, 
control and disposition of said trust 
estate for the use and benefit of the 
beneficiary as I have with respect to 
property absolutely owned by me.” Com- 
missioner determined that trust income 
was taxable to grantor on ground that 
income was used to discharge his legal 
obligation of support and maintenance. 


HELD: Commissioner in error; in- 
come not taxable to grantor. Record 
showed that taxpayer paid all income of 
trust to his wife in quarterly install- 
ments, and that wife had free and un- 
trammeled use of such income for her 
own purposes. In addition, she received 
an allowance for maintenance of house- 
hold entirely separate from the trust in- 
come. Sidney v. Comm., T. C. Memo, 
Aug. 29. 


Bond premium arising solely from con- 
vertible stock features not deductible. 
Husband and wife each purchased 5,000 
A. T. & T. debenture bonds in June 
1944 at 120% and 120% respectively. 
Bonds bore 3% interest, were convertible 
into A. T. & T. stock and were callable 
September 1, 1944, at $1.04. Husband 
took deduction of $81,879 for amortizable 
bond premium, resulting in tax saving of 
$58,441. Wife took deduction of $85,607, 
resulting in tax saving of $61,841. 
Commissioner disallowed deductions on 
grounds that purchase price of bonds 
above their par value arose entirely from 
stock purchasing covenant and not from 
3% interest factor of bond. 


HELD: Commissioner sustained; de- 
duction disallowed. When Congress add- 
ed Section 125 to the Code by 1942 Act, 
purpose was to enable bondholders to 
recover in full the amount of premium 


Tax Attorney, Newark, New Jersey 








above redemption price or maturity pay- 
ment of principal, by allowing amortiza- 
tion of premium over period running 
from date of acquisition to earliest call- 
able date. Prior to that, their relief was 
confined to capital loss provisions of 
Section 117. 

However, Congress did not intend that 
Section 125 should be construed so as 
to produce such an unreasonable result, 
as here, from what was in reality a 
profitable stock investment. The amor- 
tizable bond premium for which a tax 
deduction is provided is not the premium 
paid for an option to buy stock of the 
corporation contained in its bond. Court 
reached its findings notwithstanding the 
fact that this decision is contrary to 
Comm. v. Korell, Second Circuit, June 
8, 1949. Comm. v. Shoong, C. A. 9, 
Sept. 9. 


ESTATE TAX 


Division of “old” community property 
held in contemplation of death — other- 
wise as to “new” community property. 
Decedent and his wife, in December, 1942, 
changed the form of ownership of their 
California property from community 
property to a tenancy in common, with 
thought of thereby avoiding payment of 
estate taxes on entire property. Commis- 
sioner included entire property in de- 
cedent’s estate, on ground that transfer 
was made in contemplation of death. 


HELD: As to portion of property ac- 
quired after July 29, 1927 (date of new 
Community Property Law in Cailfornia), 
there was not transfer of an interest in 
property made between parties. As to 
portion of property acquired prior to 
July 29, 1927, transfer was made in con- 
templation of death and hence taxable. 


With respect to property acquired af- 
ter July 29, 1927, both parties owned 
one-half of property before and after 
transfer, under California law, so that 
decedent, in making the transfer, merely 
relinquished his power of management 
and control over his wife’s share. Com- 
missioner’s Regulations, Sec. 81.15, re- 
lating to divisions of community property 
between spouses into separate property 
of each, is not a rational interpretation 
of Section 811(d) (5). 

As to the property acquired prior to 
July 29, 1927, interest of wife was merely 
an expectancy, and, when transfer was 
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made, wife acquired a present interest. 
Thus transfer was made in contemplation 
of death, Rickenberg v. Comm. C. A. 9, 
Aug. 22. 


Deduction for previously taxed proper- 
ty allowed where identification sufficient. 
Decedent died within five years from date 
of her husband’s death. Part of gross 
estate of husband was a promissory note 
in face value of $16,000, on which bal- 
ance of $11,500 was due. In period be- 
tween husband’s death and decedent’s 
death, $9,650 was paid, of which $8,460 
was on deposit in bank at date of wife’s 
death. Executor reported this amount 
as previously taxed property and took 
a deduction accordingly under law then 
effective. Commissioner disallowed de- 
duction on ground that property had not 
been properly identified. 


HELD: Deduction allowed, identifica- 
tion sufficient. The mere commingling in 
a common bank account of previously 
taxed cash does not make the previously 
taxed cash unidentifiable. That is espe- 
cially true in this case, since credit bal- 
ance in account at no time was less than 
the amount of previously taxed cash 
which has been deposited. While de- 
cedent withdrew certain amounts during 
the five-year period, aggregate amount 
of those withdrawals was at all times 
less than balance on date of husband’s 
death, plus deposits from sources other 
than previously taxed cash. Estate of 
Schroeder, 13 T. C. No. 36, Aug. 24. 


Transfer made three years before 
death held not subject to estate tax. 
Decedent, at age of 77, three years prior 
to her death, transferred to her children 
property having an approximate value 
of $156,000. At time transfers were made, 


she was suffering from organic diseases, 
of which she had some knowledge. Com- 
missioner determined that transfers were 
made “without an adequate and full con- 
sideration in money or money’s worth,” 
and were made in contemplation of death. 
Executors paid the additional tax result- 
ing and brought suit for refund. 


HELD: Refund granted. The evi- 
dence showed that her age and physical 
condition had little to do with gifts. As 
early as 1916, when a separation settle- 
ment was negotiated with her husband, 
and continuing throughout the years, she 
had expressed desire to have her children 
accept a substantial part of her property, 
but they resisted the idea. Finally, in 
1937, to satisfy her, children reluctantly 
agreed to accept property amounting to 
less than half of decedent’s estate. De- 
cedent had at all times been of opinion 
that property received from her husband 
had really been “the children’s money.” 
Court felt motive was one associated with 
life and that contemplation of death was 
not inducing cause of transfer. Dierks v. 
United States, U. S. D. C., Kan., First 
Div., Aug. 19. 


Valuation of stock in close corporation 
determined from facts. When decedent 
died in 1946, among estate assets were 
750 shares of stock in a close corporation. 
Business of corporation was to exploit 
textile patents which it acquired from its 
principal stockholder, a textile finishing 
company in Switzerland. Executor valued 
the shares at $20 per share. Commis- 
sioner determined that true value was 
$41.84 per share, by taking value of 
securities in company’s portfolio, adding 
to that figure his value of the patents, 
and, after deducting liabilities, dividing 
remainder by number of shares. 
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HELD: Correct value is $25 per share. 
While Commissioner’s appraisal might 
have been liquidating value under idea] 
circumstances, it was not true market 
value. Corporation had losses in four ory 
five years prior to decedent’s death, and 
paid a dividend in only one of thog 
years. There was no market for stock 
except among few individuals interested 
in corporation. Only one sale of the stock 
had been made in 22 years. Sale was to 
corporation’s president at $25 a share, 
Upon all the facts, this was the fair 
market value of the shares in question, 
Est. of Schroeder, 13 T. C. No. 36, 
Aug. 24. 


GIFT TAX 


Release of marital rights not sufficient 
consideration for transfer. Donor and 
husband entered into written separation 
agreement settling all their property 
rights. Under agreement, wife paid hus. 
band $50,000 and husband released all 
claims to wife’s property. When divorce 
was obtained, Court’s decree ratified 
separation agreement. 

Tax Court held that transfer of 
$50,000 was made without donative in. 
tent, in an arm’s length transaction for 
an adequate and full consideration in 
money or money’s worth, and is not sub- 
ject to gift tax under Section 1002 I.R.C. 
Commissioner appealed. 


HELD: Reversed. Release of marital 
rights is not sufficient consideration to 
avoid imposition of gift tax. In Merrill 
v. Fahs, 324 U. S. 308, the Court pointed 
out that since the gift tax statutes were 
designed to prevent tax avoidance by 
settlement in advance of death, they must 
be read together with the related pro- 
visions of the estate tax. Since re 
linquishment of marital property rights 
is not “adequate and full consideration” 
for estate tax purposes, it would not be 
so for gift tax purposes. Comm. v. Estate 
of Barnard, C. A-2, July 25. 


NEW LEGISLATION 


To counteract Church and Spiegel de- 
cisions, the United States Senate on Sep- 
tember 16th, passed H. R. 5268, the 
“Technical Changes Bill,” with amend- 
ments. Bill would negative effect of 
Church and Spiegel decision. 

Under the Tax Administration Act 
recently signed by the President, the 
Commissioner is empowered to elimin- 
ate the requirements of an oath in veri- 
fying returns. This includes estate and 
gift tax returns. Instead, a written de 
claration that the return is made under 
penalty of perjury will suffice. 

Act provides further than the Com- 
missioner may, instead of refunding 4” 
overpayment, credit it against any tax 
due from taxpayer under the Code. It 
also authorizes Collectors to make Te 
funds of not over $10,000. Previously the 
limitation was $1,000. 
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AssETS — Administration — Joint 
Bank Deposit Passes to Survivor 
Nebraska—Supreme Court 
Rose v. Kahler, 38 N. W. (2d) 391. 








Bank deposit was in the name of “M. 
M. or M. K.”’ — under statute providing 
for deposits in name of two persons, or 
two persons and survivor. Action by ad- 
ministrator of estate of M. M. dismissed. 

HELD: The statute “was not only in- 
tended to be for protection of banks, but 
also fixes the property rights of the 
payees named in the deposit, and upon 
the death of one payee, the survivor 
takes the whole unless a contrary intent 
affirmatively appears from the terms of 
the deposit.” 


The administrator has no cause of ac- 
tion because legal title is in the sur- 
vivor. “Whether or not defendant holds 
the balance of the account as a trustee 
or otherwise for the benefit of the heirs 
cannot be determined in this action.” 






















AssETS — Protection — Bond Re- 
quired Where Trustee Could Regis- 
ter Securities in Name of Nominee 








Nebraska—Supreme Court 
In re Grainger’s Estate, 38 N. W. (2d) 435. 






Statute provides that, if testator di- 
rects that no bond be required of the trus- 
tee, “none need be given by him, unless 
the court *** shall determine that a bond 
is required by a change in the circum- 
stances or situation of the trustee or for 
other sufficient reasons.”’ The will author- 
ized the trustee to register securities in 
the name of its nominee. A statute, effec- 
tive after the testator’s death, authorized 
the use of a nominee. The County Court 
required a bond; District Court reversed; 
Supreme Court affirmed County Court’s 
order. 


HELD: There was no showing that 
County Court clearly abused its discre- 
tion. While the testator contemplated the 
use of the nominee by the trustee, it does 
not follow that he contemplated the pass- 
age of the nominee statute (Section 24- 
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RECENT FIDUCIARY DECISIONS 


604, R. S. Supp. 1947). In the light of 
that change in the situation and power 
of the trustee, it cannot be held that the 
County Court abused its discretion in 
determining that a bond should be re- 
quired. The County Court is not required 
to accept the testator’s judgment in all 
cases. 


BENEFICIARY RELATIONS — Fiduci- 
ary Cannot Acquire Title by Ad- 
verse Possession 


Arizona—Supreme Court 
Giovani v. Rescorla, 207 Pac. (2d) 1124. 


C. J. Beezley and his wife Catherine 
owned portion of a lot in Bisbee. After 
Catherine’s death in 1919, C. J. Beezley 
married Beatrice Sorsby. He died in 
1923, leaving a nonintervention will, giv- 
ing all of his property to Beatrice, ap- 
pellee herein. 

In 1927 she filed petition for probate of 
will and was appointed executrix. In 1923 
appellee was appointed guardian of es- 
tates of three minor children of C. J. 
and Catherine Beezley. Appellees, who 
had contracted to buy property, brought 
suit to quiet title. Case was tried on the 
theory that Beatrice had acquired by ad- 
verse possession the interests of the chil- 
dren. Question presented on appeal is 
whether one in a fiduciary or trust capac- 
ity can acquire title by adverse posses- 
sion. 

HELD: Judgment for contract pur- 
chasers reversed. A guardian cannot ini- 
tiate a claim of adverse possession 
against her wards during existence of 
guardianship. Where probate proceedings 
necessitate the handling of all property, 
person who is executrix cannot acquire 
property of heirs by adverse possession. 
A trustee cannot take advantage of 
statute of limitations as against his ben- 
eficiary. 

Judgment should be entered decreeing 
undivided one-half interest in property 
be vested in children of C. J. and Cath- 
erine Beezley. 
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CLaims — Effect of Distribution of 
Property of Estate Without Pay- 
ment of Claims 


California—District Court of Appeal 

Federal Farm Mortgage Corp. v. Sandberg, 

93 A. C. A. 591 (Aug. 25, 1949). 

Sandberg and wife executed note 
(Loan A-5894) secured by trust deed on 
Los Angeles County property and two 
other notes secured by trust deeds on 
Kern County property. Prior to Sand- 
berg’s death in 1939 sale of the Los 
Angeles County property had been made 
under prior trust deed, which left Loan 
A-5894 unsecured. Claims were presented 
for this unsecured loan and for the 
loans covering the Kern County property. 


Widow, sole legatee and devisee, as- 
signed her interest in the estate to her 
sister, allegedly for valid consideration. 
In 1944, Mrs. Sandberg filed a waiver of 
account and something evidently in the 
nature of a petition for distribution, the 
latter reciting that there were no claims 
presented or allowed that remained un- 
paid or unsecured. In 1944 the court or- 
dered distribution to widow’s assignees. 
Decree included the Kern County prop- 
erty, declaring no lien in favor of. the 
trust deed holder. In this declaratory 
relief suit brought by the holder of 
Loan A-5894, and one of the trust deed 
notes, 


HELD: (1) As to the two debts se- 
cured by trust deeds on Kern County 
property, liens were not affected by de- 
cree of distribution. (2) As to the un- 
secured loan, creditor was a person in- 
terested in the estate and concluded by 
the decree of distribution. (3) A volun- 
tary trust would not be imposed upon 
the distributees (assignees of the widow) 
on ground of fraud or mistake by which 
the creditor was kept in ignorance of 
his rights unless this occurred through 
some act of the distributees. There being 
no evidence of any such act, a voluntary 
trust was not imposed upon proceeds of 
sale of the property. 


NOTE: The decision seems to turn in 
part at least upon the fact that the 
assignees were purchasers for value. As 
to how much effect should be given this 
fact, query. Their assignment was taken 
before the decree was made and they were 
chargeable with notice of everything that 
an examination of the probate files would 
have disclosed. To hold that the widow, 
a volunteer, and the executor having a 
duty to pay the claim, would have taken 
the property free of the creditor’s claim 
would be rather intolerable. It may be 
doubted whether her assignees stand in 
any better position. The case is regarded 
as one of first impression in California. 
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COMMUNITY PROPERTY — Determin- 
ation of Separate or Community 
Character of Property 


California—District Court of Appeal 


Estate of LaBelle, 93 A. C. A. 667 (Sept. 7, 
1949). 


Decedent, a widower, had married ap- 
pellant widow in 1943. He at that time 
owned a tavern which he disposed of and 
acquired another, title to the real proper- 
ty being taken in the name of the spouses 
as joint tenants. The price for the real 
property and license, furnishings and fix- 
tures, etc., was $8,500 and after de- 
cedent’s death in 1947 the real property 
was appraised at $25,000 and the other 
items at corresponding figures, making 
a total of $62,000. The tavern ‘business 
(apart from the real property vested in 
widow as joint tenant) of the approx- 
imate value of $37,000 is subject matter 
of the litigation. There was evidence that 
appellant had helped in carrying on the 
business; also that she had drawn very 
substantial sums from it which were de- 
posited in her own bank account. The 
business had also produced funds to buy 
a residence for the spouses which was 
held in joint tenancy, passing to the 
widow at her husband’s death. 


Petition was filed in a probate gstate 
for a decree determining nature of de- 
cedent’s property, whether separate or 
community. This appeal was taken from 
decree that the property was separate. 


HELD: Where husband owns a bus- 
iness at time of marriage, capital of the 
business and subsequent profits arising 
from use of the capital are separate 
property, but profits attributable to the 
personal liability and capacity of the 
husband are community. But this rule is 
not applicable here on account of the ex- 
traordinary circumstances involved, par- 
ticularly the enrichment of the wife 
through proceeds from the business. The 
moneys that went back into the business, 
increasing its value, must have been so 
used with her consent. 


COMPENSATION — Probate Court 
Lacks Jurisdiction to Charge Life 
Tenant’s Estate with Trustee’s Fee 


Missouri—Supreme Court 
In re Franz Estate, 220 S. W. (2d) 739. 


On May 14, 1931, two trustees filed a 
claim in the probate court against the 
estate of a decedent who had been the 
life tenant of a trust which they had 
administered. The trustees alleged that 
all of the parties in interest including 
the remaindermen had often agreed that 
five per cent of the value of the corpus 
of the trust would be reasonable com- 
pensation for the trustees’ services. Ac- 
cordingly, the trustees asked that five 
per cent of such value be allowed as a 
claim against decedent’s estate. The 
probate court dismissed the claim for 
want of jurisdiction and on appeal the 
circuit court did likewise. 
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HELD: Affirmed. The owners of the 
corpus of the trust were not parties to 
the suit and could not have been made 
parties in a proceeding instituted in the 
probate court. Consequently, those re- 
maindermen would not be bound by a 
judgment of the probate court. 


The trustees were not seeking com- 
pensation for services rendered to the 
life tenant but were seeking five per cent 
of the bulk of the estate. The life tenant 
should not and could not legally be made 
to pay five per cent of the corpus of the 
estate on an agreement made by the re- 
maindermen. 


Whether or not trustees are entitled to 
commissions on the corpus of a trust 
when distribution is made depends upon 
the circumstances of the case. Such a 
question is generally within the juris- 
diction of a court of equity. Consequently, 
a court of equity, not the probate court, 
is the proper forum in which to settle this 
controversy. 


DISTRIBUTION — Use of Principal 
without Reference to Beneficiary’s 
Independent Resources 


Arkansas—Supreme Court 
Cross v. Pharr, 221 S. W. (2d) 24. 


J. W. Pharr, who died in 1928, named 
a son, F. E. Pharr, as executor, with 
power to close the estate “without be- 
ing required to execute bond and with- 
out (the necessity) of accounting to the 
Probate Court, or having any probate 
proceedings other than proving of this 
will.” After providing for payment of 
debts the estate was devised and be- 
queathed “absolutely and in fee simple” 
to F. E. Pharr, with the right to manage, 
invest, re-invest, sell, etc. This power, 
however, was in the nature of a trust to 
continue for the lifetime of the testator’s 
wife, and during that period he was to 
pay Mrs. Pharr the net income arising 
from the estate, “when and as the same 
may be needed by my said wife.” F. E. 
Pharr died in 1939, Mrs. Pharr died in 
1947. State National Bank of Texarkana 
was appointed to succeed F. E. Pharr as 
executor, or trustee. 


Some of the defendants are the sur- 
viving heirs of Elizabeth Pharr Cross, 
who is mentioned in the will, but who 
predeceased her father. By testamentary 
expressions, Elizabeth’s heirs were to 
stand in her stead. The appealing de- 
fendants contend that the interest ap- 
portionable to B. C. Pharr, if he had 
lived, lapsed when the trustee failed 
during B. C.’s lifetime to terminate the 
trust by an actual distribution of the 
property. The appellants also think the 
Bank’s action in making certain pay- 
ments to Cary Ann Pharr was unau- 
thorized, and that the Bank should be 
charged with $15,649, representing a joint 
checking account used by J. W. and Cary 
Ann Pharr. 


HELD: With the death of Mrs. Pharr, 


B. C. Pharr acquired an immediate ges. 
tate. Primarily, but only for life, the 
testator’s concern was for his widoy, 
But secondarily those standing in the re. 
lation of child and grandchild were the 
objects of solicitude. The widow’s needs, 
and these alone, prompted the testator ty 
create the trust. 


An estate by the entirety could be cre. 
ated in personal property, and when J, 
W., having a bank account, changed the 
status in a way making his wife joint 
owner, “J. W. or Mrs. Cary Ann Pharr,” 
the surviving widow took by the entire. 
ty. 

The widow was not required to exhaust 
her personal funds before she would be 
entitled to actual necessities from the 
trust estate, it being the intention of the 
trustor that she be supported from es. 
tate income or from sale of part of 
corpus. 


PowErRs — Limitations — Executor 
De Son Tort Protected 


Nebraska—Supreme Court 
Rose v. Kahler, 38 N. W. (2d) 391. 


Before appointment of administrator, 
D collected rents and assets, paid taxes, 
funeral expenses, and distributed the bal. 
ance pro rata to the heirs, there being 
no claims. The administrator sued for an 
accounting. 


HELD: Action dismissed. D was an 
executor de son tort, and was protected as 
to all acts which would be lawful for a 
duly appointed executor to do. 


REVOCATION — Distribution — Limi 
tation to Next of Kin, in Default of 
Appointment, Held Remainder 


New York—Court of Appeals 


Matter of Burchell and Worm v. United States 
Trust Company of New York, 299 N. Y. 351. 


In both cases, the income of an inter 
vivos trust was payable to the settlor 
for life, and upon her death, the pri 
cipal was to be distributed to the set 
tlor’s appointees by will, or in default 
of appointment, to the settlor’s next of 
kin as in intestacy. In the Burchell case 
it was further provided that the settlor 
must join in the execution of any col- 
veyance or mortgage or appointment of 4 
successor trustee or trustees. In_ the 
Worm case, the approval of the settlor’s 
father was required as to the manage 
ment of the trust property, including the 
making of investments and _ re-invest- 
ments. In neither case was a power of 
revocation reserved, nor any provision 
for the withdrawal of principal during 
the trust term. The question was whether 
the limitation to the settlor’s next of 
kin constituted a remainder or a I 
version. 

HELD: A remainder was created. The 
doctrine of “worthier title” is a rule 
construction, and not a rule of property: 
This presumption has lost much of its 
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force since Doctor v. Hughes, 225 N. Y. 
305. Evidence of an intention to create 
a remainder need not be overhwelming. 
The settlor’s reservation of a power of 
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a Mi appointment was sufficient evidence to 

S needs show that the settlor believed she had 

dates to created interests in others, and that she 
reserved the power in order to defeat 
such interests or to postpone until a later 

| be ere. date the naming of specific takers. 
ey Fuld, J., dissented for the reason that 
fe joint he could not find in the retention of the 

Pharr” testamentary power to appoint the “clear- 

: enti, ly expressed” intention which is essential 
to transform a reversion into a remain- 

exhaust oa 

ould bef RevOCATION — Spendthrift Trust, 

om the Though Void, May Not be An- 

n of the nulled by Settlor 

Tom @ United States—Court of Appeals, 

part of District of Columbia Circuit 

Liberty National Bank v. Hicks, 77 Washing- 
ton Law Reporter 593. 

xecutor Hicks sued to set aside a trust created 
as part of a property settlement preced- 
ing divorce proceedings. The trust, estab- 

391, lished in 1938, reserved to Hicks the life 

— income, _terminating on his death, at 

© sein which time the assets were to be dis- 

the bal. tributed one-half to Hicks’ three children 
© beleg and if no children, to be distributed as 

S Sone Hicks directed by his will. The other half 
was to be distributed according to his 
will in any case and if no will, in ac- 

hat cordance with the statutes of descent. 

“ rg The trust contained a provision that 
it was not to be altered, amended or re- 
voked; also a provision that the income 

_ . § was not to be anticipated or hypothe- 

— Limi- § cated. The trustee was given discretion- 

fault of ary power to advance principal for the 

der benefit of the beneficiary. 

| Following the divorce, Hicks executed 

“" an instrument revoking the trust and 

o""""§ requested the bank to deliver the corpus. 

n inter § The bank refused and Hicks brought suit 

settlor § to have the trust declared void as against 

e prin § public policy. The lower court gave judg- 

she set § ment for Hicks. 

default HELD: Reversed. A trust once validly 

next of B constituted may not thereafter be ter- 

ell cast # minated without the consent of all the 
settlot § beneficiaries. This includes not only those 
ny col § named, but those then unborn who might 
ont of? ff take. The trust was validly constituted 

In the § and although spendthrift provisions made 

ettlors F by the settlor in favor of himself are 

1anage § against public policy and accordingly void 
ing the § against creditors, a settlor cannot in- 

-invest' § voke this principle for his own benefit 

wer of Where there are. no creditors. 

ovision 

during | WILLS — Construction — Devise to 

vhether § Named Children Held Gift to a 

vext of Class 

aw Missouri—Supreme Court 
Jennings v. Newman, 221 S. W. (2d) 87. 
ert Testator devised his property to his 
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tween her two children, Albert and Fred, 
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issue of a previous marriage. Albert died 
four years before the testator; the widow 
died four years after testator; and Fred 
died six years after testator. 


Fred’s will devised the property in 
question to defendant. Thereafter plain- 
tiffs, heirs of testator, brought this suit 
claiming a one-half interest in the prop- 
erty (land) on the ground that the devise 
to Albert had lapsed upon his death prior 
to testator and therefore testator died 
intestate as to a one-half interest in the 


- property. 


HELD: Judgment for defendant af- 
firmed. The limitation to the named chil- 
dren of testator’s wife was a gift to a 
class. When a testator devises land to 
two or more persons as a class such per- 
sons have no interest in the property 
prior to the death of the testator. They 
are neither tenants in common nor joint 
tenants. If one of such a class dies prior 
to the death of the testator, the class who 
will receive the devise has been reduced. 
When the testator dies, the persons 
named in a class take as provided by Sec- 
tion 3504, R. S. Mo. 1939, as tenants in 
common unless otherwise provided. 


WILLs — Construction — Payment 
of Trust Income — Exclusion of 
“Divorced” Beneficiary 

Maine—Supreme Court 

Thaxter v. Canal National Bank of Portland, 

67 A. (2d) 21. 

(1) Will provided that the home- 
stead property of the testatrix should 
constitute part of a testamentary trust 
and should not be encumbered by trus- 
tees except by lease. The trustees issued 
bonds, secured by a mortgage indenture 
in which it was stated that in case of a 
default, trustees might recover judg- 
ment against the testamentary trust but 
no such judgment should run against the 
homestead property which the indenture 
declared was free from any claim of 
bondholders. 

The question was, whether the net in- 
come derived from the homestead proper- 
ty should be paid to the holders of the 
bonds in payment of a deficiency of in- 
terest and principal or be paid to the 
beneficiaries of the trust. 


HELD: Trustees under the indenture 
and the holders of the bonds, being ex- 
cluded by the terms of the indenture from 
enforcing any judgment against the 
homestead property, were not entitled 
to have the income from this property 
applied in payment of either the princi- 
pal of the bonds or the interest thereon 
but the same should be paid to the bene- 
ficiaries. 

(2) The will expressly excluded from 
participation in the estate any descend- 
ants set out and enumerated in the will 
and living at the decease of the testatrix, 
who had been divorced or were living 
apart from his or her spouse, together 
with the child or children of such de- 
scendant. The son of a named beneficiary 
had been divorced and his right to par- 
ticipate in the estate was questioned. 

HELD: This son was not one of the 
descendants “set out and enumerated” 
in the will and it was the status of his 
father at the death of the testatrix which 
controlled that of his children without 
reference to their individual matrimon- 
ial records. The son was entitled to par- 
ticipate in the estate. 


WILLs — Probate — Will Inadmis- 
sible to Prove Contract to Make a 
Will 

Michigan—Supreme Court 
Colgrove v. Goodyear, 325 Mich. 127. 


Plaintiff, claiming to be a third party 
beneficiary, brought bill for specific per- 
formance of an alleged oral contract to 
make a will in his favor. Alleged oral 
contract was made between his father 
and his step-mother, and was to the ef- 
fect that the plaintiff and his sister 
would ultimately receive the decedent’s 
homestead and certain personal property. 
The father’s will contained a recital to 
the effect that there was an agreement 
between himself and his wife that al- 
though the wife was to have absolute 
title to the homestead and personal prop- 
erty if she survived him, nevertheless if 
the same remained unsold at her death 
she would make a will in favor of the 
plaintiff and his sister covering the prop- 
erty. : 
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No showing was made that the wife 
was present at the time of the making 
of the will or, that she had any knowl- 
edge of the provisions of her husband’s 
will prior to his demise. The property in 
question was given to other parties by 
the will of the plaintiff’s step-mother. 
Upon hearing in the lower court the will 
of the plaintiff’s father was admitted in 
evidence over objection. 


HELD: Plaintiff did not sustain the 
burden of proving a contract. His father’s 
will was inadmissible in evidence as the 
recitals therein were hearsay, the de- 
fendant being afforded no opportunity 
to cross-examine them. The fact that the 
statement of a deceased person is con- 
tained in a will does not bar it from the 
application of the hearsay rule, unless 
such statement was made against the 
interest of the deceased person. In this 
case the statement was not adverse to 
the interests of the plaintiff’s father, but 
rather they were adverse to the interests 
of plaintiff’s step-mother. 


WILLs — Construction — “Personal 
Effects” Do Not Include Furniture 


Pennsylvania—Supreme Court 
Donaldson Estate, 362 Pa. 357. 


Testator, inter alia, gave to his wife 
“all my jewelry, wearing apparel, auto- 
mobile or automobiles, and other per- 
sonal effects” that he owned at his de- 
cease, if she survived him, and if not, to 
his next of kin. She did not survive him. 
The next of kin claimed all of the house- 
hold furniture and furnishings. The low- 
er court rejected this claim. 


HELD: Affirmed. Personal effects and 
household furniture and furnishings con- 
stitute two classes of objects, and hence, 
the phrase, “and other personal effects,” 
does not include the household goods un- 
der the ejusdem generis rule. 


WILLs — Probate — Joint Will of 
Husband and Wife Held Enforce- 
able by the Survivor 


New York—Court of Appeals 
Tutunjian v. Vetzigian, 87 N. E. (2d) 275. 


In 1929 the decedent and his wife en- 
tered into a written agreement whereby 
each agreed to leave his property to the 
other. On the same day they executed a 
joint will providing for such disposition, 
and further provided that upon the death 
of one of them “then we or the survivor 
of us do bequeath and devise all our 
property” equally among the deced- 
ent’s) brothers and (his wife’s) brothers 
and sisters. In 1942, both spouses exe- 
cuted another joint will identical with 
the 1929 instrument, except for the sub- 
stitution of a different executor and the 
omission of the names of legatees who 
had died. 


Upon the husband’s death his will was 
probated and his estate, amounting to 
$45,000, went to his wife. Prior to her 


684 


death seven weeks after her husband’s, 
the wife executed a new will giving her 
entire estate to her own nxt of kin. 
That will was probated. This action was 
brought by the relatives of the husband 
against the executor and beneficiaries 
named in the wife’s later will, for specific 
performance of the contract between the 
husband and his wife. 


HELD: The contract of the spouses is 
enforceable in equity. The court may not 
set up the joint will as the wife’s last 


will and testament, but it may compel the- 


beneficiaries of her will to hold half of 
her estate as a resulting trust in favor 
of the husband’s relatives. The mere ex- 
istence of the joint will does not prove 
a contract. However, the language of 
the 1942 will and the existence of a 
written contract at the time of the exe- 
cution of the 1929 joint Will plus the 
fact that the 1942 will was substantially 
the same as the 1929 will demonstrates 
that the later joint will was executed 


pursuant to a contract between the par. 
ties. Having obtained the benefits of the 
contract, the wife could not later re 
pudiate it. 


A A A 
Legal Editor Becomes Judge 


TRUSTS AND ESTATES is proud to re 
port that Charles T. Donworth, who hag 
been contributing legal editor for Wash. 
ington since 1936, has been appointed to 
that state’s Supreme Court. He is the 
third of T&E’s editors to ascend the 
Bench in recent years. Lightner Smith, 
who has been a partner of Judge Don. 
worth, will succeed him as Washington 
editor. 

A A A 


The late Justice Frank Murphy left 
an estate in Washington of only $2,100 
—and $1,600 of that is due the hotel 
where he lived. Justice Murphy who left 
only a small estate in Michigan died 
without a will. 
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